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STATEMENT OF QUESTION PRESENTED 


The sole question presented by this appeal is whether the District 
Court erred in holding that the Zoning Commission of the District of 
Columbia, in its adoption of the purported amendment of the Zoning 
Regulations promulgated May 12, 1958, afforded to appellants the notice 
and hearing required by Section 3 of the Zoning Act of 1938 as amended. 
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v. : 
ROBERT E. McLAUGHLIN, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States 
District Court for the District of Columbia, entered in conformity with 
the provisions of Rule 54(b) of the Federal Rules of Civil Procedure. 
This Court has jurisdiction to hear this appeal by virtue of the provi- 
sions of 28 U.S.C.A. Section 1291. : 





2 
STATEMENT OF THE CASE 


Appellants are, respectively, the owners of substantial residential 
properties in the District of Columbia within the area! (sometimes 
hereinafter referred to as "the area") consisting of Squares 2517, 2518 
and 2519 in their entirety, and that part of Square 2529 which comprises 
Mitchell Park Playground and adjoining Recreational Area. (J.A. 28) 
Said area for many years prior to May 12, 1958, had been designated 
in the Zoning Regulations and maps as "A" R,” the most restrictive 
zoning classification (residential, restricted, detached single family 
dwellings only). (J.A. 29) (Supplement, p. 5) 


On April 17, 1957, the appellees Robert E. McLaughlin, et al., as 
the Zoning Commission of the District of Columbia (hereinafter refer- 
red to as "the Zoning Commission"), published in the Washington Even- 
ing Star a notice designated "Official Notice of Public Hearing on New 
Zoning Regulations and Map," in which it was stated that a public hear- 


ing would be held on May 27, 1957 "for the purpose of considering pro- 
posed amendments to the Zoning Regulations and Map as provided by 
the Zoning Act of 1938." (J.A. 36-41) In a "general summary of the 
proposed revised Zoning Regulations," the "Official Notice" (Art. 22) 
referred to the adoption of a Zoning Map consisting of ten sectional 
maps and made a part of the proposed regulations, and provided that the 
map shall be on file in the Office of the Engineer Commissioner and in 
the Office of the Zoning Administration. (J.A. 38) Appellants either 
personally or through their representatives examined the appropriate 


: Said area is bounded on the north and west by California and 24th Streets, 
on the south by Massachusetts Avenue and Decatur Place, and on the east by a 
line commencing at California Street and 23rd Street and runing south to Ban- 
croft Place, thence east on Bancroft Place to the dead end, thence south along _ 
the fence dividing the Mitchell Park Recreation Area and Holton Arms School 
Athletic Field to S Street, thence east on S Street to 22nd Street, thence south . 
on 22nd Street to Decatur Place. A map of said area showing the zoning amend- 
ment proposed and the zoning amendment adopted is contained in the Supplement 
hereto. (Supplement, p. 5) 


2 "A" restricted area district. 





3 


sectional map on file as aforesaid and found that the area in dispute was 
proposed to be zoned "R-1-B." (J.A. 45-46, 74) This proposed zoning 
was most nearly similar to the then existing "A"R zoning both in the 


restriction to detached single family houses and percentage of lot 


occupancy. (Supplement, pp. 3, 5) 


On May 27, 1957, and continuing for several days, a public hearing 
was held by the Zoning Commission on the proposed amendments. 
(J.A. 50) Appellants either personally or through their representatives 
attended said hearings. (J.A. 46, 75) One of said representatives, 
John R. Immer, appearing as Vice-Chairman of the Sheridan - Kalorama 
Neighborhood Council and Chairman of the Zoning Committee of said 
Council, appeared and testified at said public hearing, and expressed 
the Council's "support, in general, for the proposed zoning plan for the 
District of Columbia."" (J.A. 42-44) He did not object to the R-1-B 
zoning proposed for the reason that it was in complete harmony with the 
views of the inhabitants of the area, and stated that "there should be no 
lowering of existing standards" in the new regulations. (J.A. 43) In 
fact, during the entire course of said hearings, the matter of zoning 
said area in a way different from that proposed in the public notice was 
never presented or discussed. (J.A. 46) In short, the issue of possible 
R-3 zoning was never raised in either the Official Notice or in the sub- 
sequent public hearing. (J.A. 36, 46) 


On May 12, 1958, the Zoning Commission ae: amended 
Zoning Regulations which drastically changed the hitherto existing 
Zoning Regulations by zoning said area as R-3, a classification which 
would permit and authorize the erection of row houses in this area. 
(Supplement, p.4)° Appellants then learned for the first time that R-3 


SN SR ee eee ! 

The minimum lot area for row houses under R-3 zoning is 2,000 square feet 
with 20 foot frontage and a maximum of 60% lot occupancy. Under R-1-B zoning 
permitting one family detached houses only, the minimum lot area is 5, 000 
square feet with 50 foot frontage and a maximum of 40% lot COCDERET (Supple- 
ment, p.4 ) 
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zoning had been secretly adopted by the Zoning Commission without 
public consideration. On June 3, 1958, and on date or dates subsequent 
thereto, appellee Domain, Inc., (through its predecessors Walter Mar- 
lowe and Sidney B. Smith) and appellee Lawrence N. Brandt became 
contract purchasers of Lots 29, 30, 31, 32 and 33 in Square 2518 in said 
area and soon thereafter applied for building permits to permit the 
construction of row houses on said Lots in said Square. (J.A. 26) 


On July 1, 1958, appellants filed suit against defendant Robert E. 
McLaughlin and others as the Board of Commissioners of the District 
of Columbia and other officials of the District of Columbia Government 
to prevent the issuance of building permits for which said Marlowe, 
Smith and Brandt had applied. Appellants, on July 3, 1958, were granted 
a temporary restraining order by the District Court, and on July 9, 
1958, a temporary injunction. (J.A. 14, 17-22) 


On July 16, 1958, this Court vacated said temporary injunction, 
but enjoined the said Marlowe, Smith and Brandt "from proceeding with 
the construction of any buildings on the properties here involved as 
might otherwise be authorized by the permits which may be issued to 
them***, for a period of ten days from date of this order, or until such 
other time as the District Court may order in further proceedings 
which may be instituted by appellees (present appellants) as neighbor- 
ing property-owners in that Court pursuant to D. C. Code Section 5-422." 
(J.A. 25-28) Thereafter and on or about July 17, 1958, said Marlowe, 
Smith and Brandt, having made previous application therefor, were 
issued building permits by the District of Columbia, permitting the con- 
struction of row houses on said Lots. (J.A. 29) On July 22, the Zoning 3 
Commission after a hearing held July 16, 1958, denied a request of the 
Sheridan - Kalorama Neighborhood Council to amend the May 12, 1958 
regulations to impose R-1-B zoning on a portion of the area considered 
herein. (J.A. 32) 
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On July 23, 1958, appellants, pursuant to leave granted by this 
Court in its Order of July 16, 1958, filed their amended complaint against 
Walter Marlowe and Sidney B. Smith (subsequently to be succeeded as a 
party defendant by appellee Domain, Inc.) and against appellee Lawrence 
N. Brandt. (J.A. 28-30) Appellants in their amended complaint for in- 
junctive relief asserted that the building permits granted appellants on 
July 17, 1958, depend for their validity upon the validity of the Zoning 
Regulations promulgated May 12, 1958, that said Zoning Regulations are 
invalid as applied to these appellants because they were adopted without 
appellants being afforded the notice and hearing as required by Section 3 
of the Act of June 20, 1938 as amended (D. C. Code, Section 5-415) and 
that appellants, as neighboring property-owners, invoked the specific 
remedy under the applicable statute, D. C. Code, Section 5-422, to 
prevent the erection and construction of row houses on the aforesaid 
Lots. (J.A. 28-30) On October 9, 1958, the District Court denied 
several motions for summary judgment without prejudice and ordered 
that the Zoning Commission be joined as a party defendant. (J.A. 48-49) 
Thereafter, all parties, including the Zoning Commission, moved for 
summary judgment. (J.A. 49, 51, 53) 


The District Court, after hearing argument on ao 12, 1958, 
entered its order on December 15, 1958, granting the motions for sum- 


mary judgment of appellee Zoning Commission and appellees Domain, 
Inc., and Brandt, at the same time denying appellants’ motion for sum- 
mary judgment. (J.A. 83-84) Thereupon, on January 13, 1959, appel- 
lants, after withdrawing, for reasons not here germane, a previous 
notice of appeal filed January 7, 1959, filed notice of the present appeal. 
(J.A. 84) 


STATUTE INVOLVED 


The statute involved is the Zoning Act of June 20, 1938 as amended,. 
Sections 3, 4, 5 and 10 of said Act (D. C. Code - Sections 5-415, 5-416, 
5-417 and 5-422) are printed in the Supplement hereto. 
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STATEMENT OF POINTS 


The published notice of April 17, 1957 which incorporated by . 
reference some ten (10) sectional maps contained a proposed 
amendment designating the zoning of the area in question as 
R-1-B, which would most closely have continued the substantial 
effect of the "AR zoning of the Zoning Regulations being 
amended. 


Appellants and others similarly situated, although they were 
well aware of the published notice and the proposed amend- 
ment and although they attended the public hearings on the 
amended Zoning Regulations, held May 27 - June 6, 1957, 
neither had nor could have had knowledge, actual or con- 
structive, from either the notice itself or from the hearing, 
that the Zoning Commission was considering an amendment 
less restrictive than the R-1-B zoning proposed in the notice 
for this area. 


The amended Zoning Regulations promulgated May 12, 1958, 
to the extent that they zoned said area "R-3", which permits 
the construction of row houses on small lots with narrow 
frontage, are invalid as to appellants because said Zoning 
Regulations were issued without appellants being afforded 
notice of the amendment and a hearing thereon as was re- 
quired by Section 3 of the Zoning Act of 1938 as amended. 


The District Court, in granting summary judgment to appel- 
lees, erred in holding that appellants were afforded the 
notice and hearing required by the statute and that, there- 
fore, the amendment to the Zoning Regulations was valid. 
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SUMMARY OF ARGUMENT 


It is appellants' contention that Section 3 of the Zoning Act of 1938, 
in its provisions respecting notice and hearing as a prerequisite to any 
attempted amendment of the Zoning Regulations, was a sharp departure 
from the provisions of the Zoning Act of 1920 and that the purpose of 
Section 3 was to put property owners on notice with respect to the sub- 
stance of any proposed amendments to the Zoning Regulations so that 
such persons could make their views known at the ensuing public hearing 
concerning said amendments. | 


The published notice of April 17, 1957, proposed an amendment to 


the Zoning Map, which was a continuation, under different nomenclature, 
of the substance of the then existing zoning. Neither the notice of this 
particular proposed amendment, nor the public hearing which followed, 
raised the issue of an amendment different from that which was pro- 
posed in the published notice. The R-1-B zoning proposed for the area 
was completely acceptable to the property owners in said area, being in 
effect a continuation of the then and previously existing "A"R zoning. 
Therefore, there was no discussion pro or con at the hearing respecting 
this proposed amendment, but only an acceptance, tacit and stated, of 
the proposed detached: house single family zoning for the area. 


The Zoning Regulations on May 12, 1958, in zoning this area 
R-3, which permitted row houses, contained the first information that 
R-3 zoning had even been considered for adoption. As a proposed 
amendment to the Zoning Regulations, R-3 zoning was not contained in 
the public notice either by way of a so-called "general summary" nor 
as a logical inference from the proposed amendment actually published. 
R-3 zoning was not indicated on any zoning maps of the disputed area. 
Although the statute specifically requires a public hearing to be held on 
proposed amendments, such a hearing was not afforded because the 
amendment finally adopted (R-3) was a drastic departure from the 
amendment actually proposed (R-1-B), and, in the context of such 
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a 

proposed amendment (R-1-B), was never even considered or discussed 7 
at the public hearing. In short, the action of the Zoning Commission, if | 
permitted to stand, has effectively deprived the notice and hearing ; 
provisions of Section 3 of the 1938 Act of all meaning and significance “ 
as a protection to the public. < 
While this is a case of first impression in the District of Colum- P 

bia, it is well settled that an amendment to Zoning Regulations is void 4 
when enacted without compliance with the statutory requirements of 4 


notice and hearing. In the present case, the published notice as respects 
these appellants was not only defective but completely misleading and 
the public hearing itself, as shown by the record, was in fact no hearing 
at all. The amendment to the Zoning Regulations, which zoned this area 
R-3 to permit row houses is therefore invalid and void. For this reason, 
the District Court erred in granting appellees' motion for summary 
judgment and in failing to grant the same motion of appellants. 


ARGUMENT 


A. THE PROVISIONS OF SECTION 3 OF THE 
ZONING ACT OF 1938 AS AMENDED 
WERE NOT COMPLIED WITH. 


1. The statutory requirements of the Zoning Act of 
1938 concerning notice and hearing are con- 
siderably more specific and detailed than those 


of the Zoning Act of 1920. 
Section 3 of the 1938 Act provides in pertinent part: 


"Before putting into effect any amendment or 
amendments of said regulations, or of said map 
or maps, the Zoning Commission shall hold a 
public hearing thereon. At least thirty days’ 
notice of the time and place of such hearings 
shall be published at least once in a daily news- 
paper or newspapers of general circulation in 
the District of Columbia. Such published notice 
shall include a general summary of the proposed 
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amendment or amendments of the regulation or 
regulations and the boundaries of the territory 
or territories included in the amendment or 
amendments of the map or pneee and the time 
and place of the hearing.''4 





This Act, in providing not only for the contents , the public notice 
but that a public hearing be held thereon, represented a distinct change 
in the existing law. The Zoning Act of 1920 (41 Stat. 500) had merely 
authorized that the Zoning Commission "after public notice and hearing 
as hereinafter provided *** shall divide the District of Columbia" into 
height, area, and use districts and shall adopt regulations with respect 
thereto (Sec. 2 of Act of 1920). The Act of 1920, on the subject of 
notice and hearing, further provided that whenever a public hearing is 
to be held (Sec. 3 of Act of 1920), 

"notice of the time and place of such hearing 

shall be published for not less than ten con- 

secutive days in one or more newspapers of 

general circulation printed or published in the 

District of Columbia." | 
Despite argument of certain of the appellees to the District Court 
(J.A. 66) that the 1938 Act was, in substance, a continuation of the notice 
provisions of the 1920 Act, the plain fact is that the 1938 Act, for the 
first time, imposed the requirement that the public notice, in addition to 
naming the time and place of hearing, contain a description of what the 
public hearing is to treat and that the public hearing be held thereon. 
(Sec. 3 of the 1938 Act) Specifically, the statute requires that the pub- 
lished notice shall include "a general summary of the proposed amend- 
ment or amendments" and "the boundaries of the territory included in 
the amendment or amendments of the map." (Emphasis supplied.) 
Furthermore, the public hearing, to be held before amendments of the 
regulations can be made effective, is required to be held thereon, i.e., 


* this statutory requirement is also embodied in Section 9101.42 of the new 
Zoning Regulations effective May 12, 1958. It had besriouehy appeared as 
Section 9101.2 of the so-called "Lewis Report." 
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the proposed amendments. In addition, the Zoning Commission, after 
certain other procedure involving submission to the Zoning Advisory 
Council, "shall have the right to proceed to act upon the proposed 
amendment.” (Emphasis supplied.) (Section 5 of the 1938 Act) 


It would appear that the purpose of Congress, in making this 
change, was fairly clear. It must have felt that a notice of a public 
hearing to amend zoning regulations which does not specify the amend- 
ments to be considered at the public hearing is not only inadequate in 
itself, but that a public hearing based on inadequate notice is neces- 
Sarily defective and in fact no hearing at all. Of what value or protec- 
tion to the public is a hearing when those persons most vitally con- | 
cerned are not put on notice of the subject of such a hearing so that they 
can:not only plan to attend but also to make their views known? Of what 
value is a public hearing when, at such a hearing, the action later taken 
by the Zoning Commission is not discussed or even intimated? 


Appellees Domain, Inc., et al., have previously attempted to 
underplay the importance of notice and hearing in these matters and the 
effect of Section 3 of the 1938 Act as an amendment of the 1920 Act. 
They attempt to deprecate the importance of notice and hearing by 
claiming that zoning is a legislative function” and that notice and hear- 
ing are not required as a matter of constitutional principle. Such 
reliance is misplaced for at least two reasons. First, while there is 
admittedly some authority to the contrary, "it is generally held that the 
constitutional provision against deprivation of property without due 
process of law demands that persons having interests or rights in 


> Using language applicable to the broad field of administrative law, zoning 
regulations appear to be legislative rules which are defined by a distinguished 
scholar as "the product of an exercise of legislative power by an administrative 
agency, pursuant to a grant of legislative power by the legislative body." "Ad- 
ministrative Law Treatise;"Davis (1958), Vol. 1, 8 5.03, p. 299. See also 
American University v. Prentiss, et al., 113 F. Supp. 389, 393. Professor 
Davis points out that to be valid such a rule must be "(a) within the granted 


power, (b) issued pursuant to proper procedure and (c) reasonable." (Emphasis 
supplied.) Davis, ibid. 
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property be given adequate notice and an opportunity for hearing before 
the passage of zoning laws and regulations affecting their rights and 
interests.'’ Corpus Juris Secundum, Vol. 101, pp. 756- 7. See also 
Wood v. Town of Avondale, 72 Ariz. 217, 232 P. (2d) 963; G ilgert v 
Stockton Port District, 7 Cal. (2d) 384, 60 P. (2d) 847; Sikes v. Bescee: 
212 Ga. 567, 94 S.E. (2d) 427; DeLatour v. Morrison, 213 La. 792, 34 
So. (2d) 783. Second, the legislative nature of the Zoning Commission's 
functions in the enactment and amendment of zoning regulations is a 
matter which is irrelevant to the present case. The undeniable fact is 
that in 1938 Congress, which delegated to the Zoning Commission the 
power to issue regulations and amend the same, decided in its wisdom 
that the Zoning Commission, before it could make effective amendments 
of existing regulations, must observe and comply with certain condi- 
tions respecting a publication of a specified notice containing proposed 
amendments and a public hearing thereon. ° The conclusion appears to 
be inescapable that the power of the Zoning Commission to amend 
existing zoning regulations was, as a result of the passage of the 1938 
Act, considerably more limited than the Commission's powers under 
the 1920 Act to adopt the original regulations. : 


The published notice of April 17, 1957 was mis- 
leading and defective because an R-3 amendment 
was not encompassed in the R-1-B amendrnent 
proposed in the published notice. : 
As has already been pointed out, the published notice of April 17, 
1957, in purported compliance with the statute, contained "a general 
| 
summary" which incorporated by reference a Zoning Map consisting of 


10 sectional maps. The published notice also named two places in the 


6 the statute therefore seems to recognize that, in the case of amendments 
to existing zoning regulations, the requirements of due process are more appli- 
cable in affording protection to property owners than in the case of the original 
zoning. Auverne Bay Cons. Co. v. Thatcher, 278 N. Y. $22, 15 N.E. (2d) 587; 
see Note, 13 Md. Law Review 242, 247. __ ! 
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District of Columbia Government where the said Zoning Map was avail- 
able for inspection. Appellants, either personally or through their 
representatives, made an exaruination of the particular sectional map 
which contained the area under consideration. Such map indicated 
proposed R-1-B zoning for this area. ¢ Such proposed zoning was a 
continuation, under different nomenclature, of the previously existing 
"A'R zoning, which the area had long enjoyed. Both R-1-B zoning and 
"AR zoning provided for single family, detached residences and both 


prohibit row houses. 


At this point, it is important to point out that appellee Zoning 
Commission and appellees Domain, Inc., and Brandt, the contract pur- 
chasers, are in sharp disagreement as to the reasons for their respec- 
tive positions that the published notice was adequate. Appellee Zoning 
Commission claims that the notice is adequate because it states "The 
Zoning Commission proposes to amend the regulations in their entirety 
so that no section of the present Regulations or map will remain un- 
changed."" Appellee Zoning Commission takes the further position that, 
since the Map was not required to be published, it was, in effect, not 
part of the notice.® The District Court does not appear to have accepted 
this argument. (J.A. 62-63) On the other hand, appellees Domain, Inc., 
et al., contend that the notice incorporated the map as an integral part 
thereof and that the publication of said map was an adequate "general 
summary" of the proposed amendments. They argue that the amend- 
ment proposing R-1-B zoning raised the broad issue of single family 


7 The proposed R-1-B zoning for this area was the recommendation of the so- 
called "Lewis Report." "A New Zoning Plan for the District of Columbia" 
(Nov. 9, 1956), Harold M. Lewis, Planning Consultant, pp. 134-143 and Map 8. 
It has been stated that courts "should be unusually suspicious of amendments 
adopted by the local governing body contrary to the recommendations by the plan- 
ning commission." "Law and Contemporary Problems," Duke University (1955) 
pp. 197, 216. It is submitted that the facts underlying the adoption of the present 
disputed R-3 zoning bears out the wisdom of this assertion. 


: The published notice specifically provides (Art. 22) for the adoption of a 
Zoning Map, "which is made a part of these proposed regulations." 
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residential zoning and that R-3 zoning, permitting row houses, was 
properly a part of the issue raised. : 


The weakness of the argument of appellees Domain, Inc., et al., 
is that the map could have but did not indicate "single family residential 
zoning" as the proposed amendment. What the map proposed was much 
more specific, i.e., R-1-B zoning which permitted single family 
detached houses and prohibited row houses. While a proposed amend- 
ment indicating "single family residential zoning" might well have been 
an adequate "general summary" and would have put the public on notice 
that some kind of single family residential zoning would be considered 
for adoption, a map proposing R-1-B zoning for this particular area is 
much more precise than a "general summary of the proposed amend- 


ment,"' and cannot have the same broad effect. 


A fair reading of the map indicating R-1-B poner for this area 
could not raise the issue of R-3 zoning (or, in fact, zoning other than 
the R-1-B zoning proposed). "Detached house" zoning and "row house" 
zoning are completely different and are not comparable. Minimum lots 
of 5,000 square feet and 50 foot frontage witha maximum of 40% lot 
occupancy are totally different from lots of 2,000 square feet and 20 
foot frontage with 60% lot occupancy. "R-1-B" zoning and "R-3" zoning 
are completely dissimilar, whether one judges on the basis of use, area 
or density requirements. It may labor the point but if aid in the con- 
struction and interpretation of the meaning of this particular proposed 
amendment be thought necessary, the familiar maxim “expressio unius 
est exclusio alterius" has definite application. It is well settled that 
"the expression in a contract of one or more things of a class implies 
the exclusion of all not expressed, even though all would have been 
implied, had none been expressed." Southern Coast Corp. v. Sinclair 
Ref. Co., 181 F. 2d 960, 961. This aid to construction, while not a rule 
of law, has been applied to ascertain the precise meaning of writings, 
other than contracts. U. S. ex rel TVA v. Powelson, 118 F. 2d 79, 88 
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.{judicial award); Midland Coop. v. Ickes, 125 F. 2d 618 (federal statute); 
U.S. v. Sunset Cemetery Co., 132 F. 2d 163 (declaration of taking); 
Commissr. of Internal Revenue v. Oswego Falls Corporation, 137 F. 2d 
173, 175 (mortgage indenture); Rybolt v. Jarrett, 112 F. 2d 642 (state 
statute). The map in showing R-1-B zoning employed a zoning designa- 
tion of such precision as to exclude the possibility of a fundamentally 
different zoning as a permissible inference from the amendment pro- 


posed. 


In short, the practical effect of the published notice proposing 
R-1-B zoning for this area was to announce to the interested public that 
the Zoning Commission planned to continue the effect, in substance, of 
the previous "A"R zoning. The reliance of the property owners in the 
area was publicly expressed by the Vice-Chairman of the Sheridan - 
Kalorama Neighborhood Council and Chairman of its Zoning Committee 
when he appeared at the public hearing and expressed support of the 
proposed zoning plan. The published notice did not and could not indi- 
cate the possibility that R-3 zoning was in contemplation. Persons in 


the position of these appellants despite the exercise of complete vigi- 


lance were kept completely in the dark as to the Zoning Commission's 
ultimate intentions. The published notice, which purported to be in 
compliance with Section 3 of the 1938 Act, was, in the context of this 
case, completely misleading and deceptive. It afforded appellants none 
of the protection which Congress intended when it amended the notice 
and hearing provisions of the 1920 Act. 


3. The public hearing of May 27, 1957 was a nullity 
and an empty gesture. 
It is submitted that the clear statutory plan implicit in the 1938 
Act envisaged three distinct and separate steps as a prerequisite to a 
valid amendment of the Zoning Regulations of the District of Columbia. 
The Zoning Commission is required (1) to publish a notice containing a 
general summary of the amendment or amendments, the boundaries 
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included therein and the time and place of the public hearing (Sec. 3); 

(2) to hold a public hearing on said proposed amendment or amendments 
(Sec. 3), and (3) after obtaining the opinion of a Zoning Advisory Council, 
or, if the Zoning Advisory Council fails to report within thirty days, 

"to proceed to act upon the proposed amendment" without further wait- 
ing (Sec. 5). ° in the adoption of the amendment challenged herein, the 
Zoning Commission did not comply with any of these three statutory 
requirements. 


First, as has been already discussed, the published notice was 
misleading and deceptive because an R-3 amendment was not covered 
or encompassed in the R-1-B amendment proposed in the published 
notice. Second, the public hearing, while theoretically concerning 
R-1-B zoning, received no evidence concerning any type of zoning for 
this area. Third, in the adoption of an amendment for R-3 zoning, the 


Commission did not and could not have acted upon the “proposed amend- 
ment,'' which provided R-1-B zoning. | 


It is appellants’ position that the inadequacy of the published 
notice was an important factor in preventing the public hearing from 
performing its statutory function. After being made familiar with the 
published notice proposing R-1-B zoning for this area, appellants 
through their representatives made it a point to attend the public hear- 
ings commencing May 27, 1957. Previously, these representatives had 
attended one or more public meetings held under the auspices of the 
Zoning Commission, the purpose of which was to discuss the so-called 
“Lewis Report" and to educate the interested public thereon. At none 
of these public meetings nor at the public hearing commencing May 27, 
1957 did any discussion take place nor were any objections raised with 


2 It is conceded that, sometime subsequent to the completion of the May 27, 
1957 hearings, the Zoning Advisory Council rendered a report recommending 
R-3 zoning for the area. Appellants and others did not learn of this fact until 
after this suit was filed. Of course, there was no notice or hearing on the R-3 
zoning recommended. 
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respect to the R-1-B zoning proposed for this area. Appellants and 


their representatives, =~ noting that R-1-B zoning had been proposed, 


which continued under another nomenclature the restrictive character 
of the previous "A''R zoning, and hearing no objection at the public 
hearing or anywhere else to the zoning proposed, had every reason to 
assume that the substantial effect of the amendment proposed would 
appear in the regulations when finally promulgated almost one year 
later. If such had taken place, the statutory requirement of a public 
hearing on a proposed amendment would have been satisfied, despite 


appellants’ silence, or even failure to appear. 


The vice of the amerdment under attack is that this amendment 
adopted was not published as a proposed amendment, and that the pub- 
lic hearing, neither in theory nor in fact, concerned such amendment. 14 
It is admitted that the defective notice might have been cured by the 
public hearing, if the issue of R-3 zoning for this area had been raised 
at such hearing. See, for example, White v. Henry, 199 Tenn. 219, 

285 S.W. (2d) 253. This, however, did not take place. An examination ~ 
of the record shows conclusively that the possibility of R-3 zoning or 
any zoning other than R-1-B, was never discussed or even mentioned 
at the public hearing. The public, including these appellants, did not 
learn of this amendment until after its promulgation on May 12, 1958. 


io Mr. Immer, as has been previously pointed out (p. 3) expressed his group's 
"support, in general, for the proposed zoning plan" and urged that "there should 
be no lowering of existing standards." 


at It is not necessary, in view of the facts of this case, to attempt to define the 
type of public hearing required. The amendment adopted was never proposed 
and was not considered at the public hearing as required by the statute. Be- 
cause of the sharp differences between theI920 and 1938 Acts, the dicta in the 
Garrity case, which construes the 1920 Act, have no application to the present 
case. Cf. Garrity v. District of Columbia (1936) 66 App. D.C. 256. 
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To sum up, the so-called public hearing, necessary to make valid 
an amendment to the Zoning Regulations, never took place. The public 
hearing of May 27, 1957, held to consider a published proposed amend- 
ment completely different from the amendment adopted, had no appli- 
cation to or connection with the adopted amendment. The purported 
compliance with the notice and hearing requirements of the statute was, 
under the undisputed facts of this case, no more than an empty gesture. 
Cf. Covey v. Town of Somers, 351 U. S. 141, 100 L. ed. 1021. Appel- 
lants, as owners of property affected by the action of the Zoning Com- 
mission, were denied the protection which the statutory provisions 
(as well as the requirements of procedural and substantive due process) 


were expressly designed to afford. 


B. THE AMENDMENT PROMULGATED MAY 12, 
1958 IS INVALID AND VOD. 


The failure of the Zoning Commission to comply 
with the statutory provisions requiring notice 
and hearing renders the attempted amendment 


of the Zoning Regulations invalid. ; 
There is complete agreement among the authorities that the 
notice and hearing requirements of a statute providing for the adoption 
of zoning regulations or amendments thereto are mandatory and cannot 


be disregarded. 


One general treatise has expressed the principle as follows: 


"An amendment of the zoning law may also be 
held void where it is enacted without the notice 
and public hearing which are frequently re- 
quired by the terms of the statute authorizing 
the amendment of zoning laws." 58 Am. Am. Jur. - 
8 176, p. 1036. 


See also 101 Corpus Juris Secundum, pp. 756-757. 


More specifically, it has been stated that an amendment must be 
authorized by the grant of power to pass zoning laws, that the power to 
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amend is subject to the requisites and limitations therein set forth, and 


that an amendment “is void where it is substantially in violation thereof, 


even though enacted after a public hearing.” 8 McQuillan "Municipal 


Corporations," p. 117. See also Yokley "Zoning Law and Practice," 
§ 79, pp. 147-9; Metzenbaum "Law of Zoning" (2d ed.), Vol. 2, p. 1015. 


That this well-accepted principle has its roots in reasons of sub- 
stance, as well as in the formal requirements of the statute, is apparent 
from the comments of a leading authority: 

"Statutory requirements (of notice and hearing) 
must be strictly complied with or else the ordi- 
nance will be void. Where the state legislature 
has required these precautions to prevent hasty 
and injurious interference with private property, 
they become absolutely necessary and each owner 
must be given the opportunity to be heard in the 
manner provided by law."" Bassett "Zoning," 

pp. 36-37. 

This rule that "in amending a zoning ordinance, the statute must 
be literally complied with" has found expression in numerous cases in 
many jurisdictions. As would be expected, these cases deal with many 
different factual situations, and arise under different statutes, which 
prescribe varying procedural steps as part of the statutory scheme. 
Nonetheless, the requirements of an adequate notice and a public hear- 
ing are common to most of these statutes. Irrespective of the final out- 
come, the decisions in these cases are emphatic in their insistence on 


compliance with the statutory safeguards. 


Attempted zoning amendments have been stricken down where the 
notice was either insufficient or so vague as to fall short of the protec- 
tion intended by the statute. See Fish v. Town of Canton, 322 Mass. 219, 
77 N.E. (2d) 231; Village of Sands Point v. Sands Point Country Day 
School, 148 N.Y.S. (2d) 312, aff'd 154 N.Y.S. (2d) 428. The failure of 
the published notice to contain the required map or to tell where the 
same could be located has rendered zoning regulations invalid because 
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of lack of adequate notice. Benton v. Phillips, 191 Ark. 961, 88 S.W. 
(2d) 828; Fierst v. Wm. Penn Mem. Corp., 311 Pa. 263, 166 A. 761. In 
one case, there was a public hearing but no vote by the public officials 
having jurisdiction to order the amendment. Jack v. Torrant, 136 
Comn. 414, 71 A. (2d) 705. Most commonly the invalidity of the zoning 
amendment was based on a total failure to comply with the notice and 
hearing requirements of the applicable statute. City of Hollywood, Fla. 
v. Rix, 52 So. (2d) 135; Krajenke Buick Sales v. Kopkowski, 322 Mich. 
250, 33 N.W. (2d) 781; Wippler v. Hohn, 341 Mo. 780, 110 S.W. (2d) 409; 
Morris v. Roseman, 162 Ohio St. 447, 123 N.E. (2d) 419. 


Closely analogous to the present case are those cases where 
there had been a purported compliance with the notice and hearing 
provisions but where the irregularity took place after the public hear- 
ing. Where the change is made after the hearing, but results ina 
zoning amendment fundamentally different from the original proposal, 
the attempted amendment has been declared invalid. Fish v. Town of 
Canton, supra; Village of Mill Neck v. Nolan, 251 N.Y.S. 533, aff'd 
259N. Y. 596. Similarly, where a proposed ordinance has been pub- 
lished and a hearing held thereon after which the proposed ordinance 
is voted down, it is not proper to adopt a new and somewhat different 
ordinance in its place without another notice and hearing. State ex rel 
Kling v. Nielsen, 103 Ohio App. 60, 144 N.E. (2d) 278; see also Crozier 
v. County Commissrs. of Prince Georges County, 202 Md. 501, 97 A. 
(2d) 296, 37 ALR (2d) 1137. | 


In Village of Mill Neck v. Nolan, supra, the ordinance under 
attack drastically changed the existing zoning of certain property. In 
holding the ordinance invalid for reasons which are apparent, the 
Supreme Court of New York stated: 


"The zoning ordinance was not adopted in con- 
formity with the provisions of the statute, in that 


substantial changes and amendments were a made by 
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the Board of Trustees subsequent to the public 
hearing on the proposed ordinance, and without 
any new public hearing on said changes and 


amendments. The said ordinance is therefore 
void." (Emphasis supplied.) 
The R-3 zoning adopted for this area permitted row houses on 
small lots of narrow frontage. The R-1-B amendment proposed per- 


mitted only detached houses on lots with two and one-half times the 


minimum area and frontage of R-3 zoning. It is submitted that the 
R-3 amendment adopted was so fundamentally different from the R-1-B 


amendment proposed as to require another notice and a public hearing. 


The rationale of all these cases is that the notice and hearing 
provisions are required to give persons owning property adequate 
notice and an opportunity to be heard before the passage of zoning laws 
and amendments which affect their rights. While no one has a vested 
interest in the continuation of a certain zoning or a right to stand in 
the way of any legitimate exercise of the police power, the legislatures 
of most every state have decided that considerations of fair play re- 
quire an adequate notice and a public hearing, before the zoning appli- 
cable to one's property can be validly changed. Bassett "Zoning," 
supra. These statutory requirements are not mere matters of pro- 
cedure; they are grounded, in part, on reasons of substantive "due 
process." 


It is submitted that Congress in enacting Section 3 of the Zoning 


Act of 1938 was also influenced by these same considerations of fair 
play. If the notice and hearing provisions of Section 3 are to have any 
meaning, they must be construed to require that persons in the posi- 
tion of these appellants be given the notice and opportunity to be heard 
which the statute commands. 'Purported compliance" with the statutory 
requirements is just not enough and the insistence of appellee Zoning 
Commission that the statute was literally complied with is not only 
wrong, as a matter of plain fact, but does the Commission a serious 
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disservice as a public body. Certainly, public confidence in the fairness 
of the Zoning Commission will not be increased if such contention re- 


ceives judicial approval. 


The appellants herein, as the sad record of the Zoning Commission 
so eloquently establishes, were denied the minimum protection to which 
they were entitled. The notice itself, in the context of subsequent events, 
was misleading and deceptive. The public hearing, as respects the 
adopted amendment, was a sham and a nullity. The proposed amendment 
was never acted upon, but in its place, as a result of administrative 
legerdemain”” after the public hearing, there was substituted the amend- 
ment, which the public to its shock learned about for the first time on 
May 12, 1958, as a fait accompli. This bare recital of the facts does 
nothing to confirm one's confidence in the integrity an important 
governmental process. 3 


To permit this shabby conduct of the Zoning Commission to go un- 
rebuked is to mistake form for substance and to circumvent the clear 
will of Congress. It is submitted that the Zoning Commission failed to 
comply with the substance and intent of the notice and hearing provisions 
of the statute and that the purported amendment is therefore invalid and 
void. 


2. The original defect of the amendment of May 12, 
1958, has not been cured by subsequent action of 


the Zoning Commission. ! 
Appellees also contend that, whatever defect existed in the May 12, 
1958 regulations as respects this area, this defect was cured when the 
Zoning Commission on July 22, 1958, denied a petition to amend the 
May 12, 1958 regulations and zone this area R-1-B as originally pro- 
posed in the public notice of April 17, 1957. (J.A. 47) Previously in 
12oF what value is the requirement of notice and hearing, ten a Zoning Ad- 
visory Council, long after a public hearing, can recommend an amendment, 


which is kept in strictest confidence and never made er patil final issuance? 
Yet, this is exactly what happened in this case. 
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their argument to the Court of Appeals on July 15, 1958 concerning 
the temporary injunction, appellees had properly claimed that "the 
issues of the validity of existing zoning regulations * * * could not be 
determined by the Zoning Commission, being judicial ones * * *." 


Disregarding the inconsistency of appellees’ position, the short 
answer to the present argument is that the defect of the May 12, 1958 
regulations as respects the zoning of this area is jurisdictional. It 
could not possibly be validated by the refusal of the Zoning Commission 
on July 22, 1958 to amend its regulations of May 12, 1958. It is well 
settled that a legislature cannot, even by a curative statute, give life to 
a municipal regulation which was void from the beginning. 37 Am. Jur. 
§ 168, pp. 797-8. This is particularly true where the defect attempted 
to be remedied is jurisdictional. 12 Am. Jur. 8 436, pp. 76-77. These 
considerations apply with even greater force, when it is claimed that a 
zoning commission, itself a creature of the statute, by subsequent 
refusal to change its position has in effect ratified and cured a defective 
regulation. Even assuming that the refusal to amend was designed to — 
cure the original defect in the amendment, it could not have such effect 
because the original amendment was void for the reasons already set 
forth. The Zoning Commission's refusal to amend therefore did not 
make valid a regulation which was invalid ab initio. See 5 McQuillan 
"Municipal Corporations," p. 338 and cases therein cited. 


Furthermore, the Zoning Commission did not purport to attempt 
to validate its regulations of May 12, 1958. It regarded, and still 
regards, them as valid. It has never contended that its refusal to 
amend validated a defective regulation. Its decision of July 22, 1958, 
on the petition filed by the Sheridan - Kalorama Neighborhood Council 
(1) involved a different area than that previously zoned "A"R, (2) 
concerned different parties who in such proceeding had to bear the 
burden of proof, and (3) was, in effect, nothing more than a refusal by 
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the Zoning Commission at that time to reconsider a portion of its regu- 
lations promulgated May 12, 1958. The denial of July 22, 1958 was not 


a validation of a defective regulation, and was not res ajuticate as to 
the issues presented herein. 


CONCLUSION 


For all the foregoing reasons appellants submit that the Zoning 
Commission, in its adoption of the amendment to Zoning Regulations 
of May 12, 1958, failed to comply with the statutory requirements of 
notice and hearing and that the purported R-3 zoning of this area is 
invalid and void. For said reason, the District Court erred in granting 
appellees’ motions for summary judgment and should be reversed with 
instructions to enter summary judgment for appellants. 


Respectfully submitted, 


JOHN H. PRATT 


905 American Security Bldg. 
Washington 5, D. Cc 


Attorney for Appellants 
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SUPPLEMENT 


The Zoning Act of 1938 as amended (Sections 3, 4, 5, and 10) 


"SEC. 3. The regulations heretofore adopted 
by the Zoning Commission under the authority of 
the above-mentioned Act of March 1, 1920 (41 Stat. 
500), and in force at the date of the taking effect of 
this Act, including the maps which at said date ac- 
company and are a part of such regulations, shall 
be deemed to have been made and adopted and in 
force under this present Act and shall be and con- 
tinue in force and effect until and as they may be 
amended by the Zoning Commission as authorized 
by this Act. The Zoning Commission may from 
time to time amend the regulations or any of them 
or the maps or any of them. Before putting into 
effect any amendment or amendments of said regu- 
lations, or of said map or maps, the Zoning Com- 
mission shall hold a public hearing thereon. At 
least thirty days’ notice of the time and place of 
such hearings shall be published at least once in a 
daily newspaper or newspapers of general circula- 
tion in the District of Columbia. Such published 
notice shall include a general summary of the pro- 
posed amendment or amendments of the regulation 
or regulations and the boundaries of the territory 
or territories included in the amendment or amend- 
ments of the map or maps, and the time and place 
of the hearing. The Zoning Commission shall give 
such additional notice of such hearing as it! shall 
deem feasible and practicable. At such hearing it 
shall afford any person present a reasonable oppor- 
tunity to be heard. Such public hearing may be ad- 
journed from time to time and if the time and place 
of the adjourned meeting be publicly announced 
when the adjournment is had, no further notice of 
such adjourned meeting need be pape ©. Or 
Code, 8 5-415) 


"SEC. 4. Any amendment of the Soldiers 
or any of them or of the maps or any of them shall 
require the favorable vote of not less than | a full 
majority of the members of the Commission. (D. C. 
Code, 8 5-416) 
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"SEC. 5. A Zoning Advisory Council is here- 
by created to be composed of a representative 
designated by the National Capital Park and Plan- 
ning Commission, a representative designated by 
the Zoning Commission of the District of Colum- 
bia, and a representative designated by the Com- 
missioners of the District of Columbia, all of whom 
shall be persons experienced in zoning practice 
and shall serve without additional compensation. 
No amendment of any zoning regulation or map 
shall be adopted by the Zoning Commission unless 
and until such amendment be first submitted to 
said Zoning Advisory Council and the opinion or 
report of such Council thereon shall have been re- 
ceived by the Commission: Provided, however, 
That if said Council shall fail to transmit its 
opinion and advice within thirty days from the date 
of submission to it, then in such event the Zoning 
Commission shall have the right to proceed to act 
upon the proposed amendment without further wait- 
ing for the receipt of the opinion and advice of said 
Council. (D. C. Code, 8 5-417) 


* * * 


"SEC. 10. It shall be unlawful to erect, con- 
struct, reconstruct, convert, or alter any building 
or structure or part thereof within the District of 
Columbia without obtaining a building permit from 
the Inspector of Buildings, and said Inspector shall 
not issue any permit for the erection, construction, 
reconstruction, conversion, or alteration of any 
building or structure, or any part thereof, unless 
the plans of and for the proposed erection, con- 
struction, reconstruction, conversion, or alter- 
ation fully conform to the provisions of this Act 
and of the regulations adopted under this Act. In 
the event that said regulations provide for the is- 
suance of certificates of occupancy or other form 
of permit to use, it shall be unlawful to use any 
building, structure, or land until such certificate 
or permit be first obtained. It shall be unlawful 
to erect, construct, reconstruct, alter, convert, or 
maintain or to use any building, structure, or part 
thereof or any land within the District of Columbia 
in violation of the provisions of this Act or of any 
of the provisions of the regulations adopted under 
this Act. The owner or person in charge of or 
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maintaining any such building or land or any other 
person who erects, constructs, reconstructs, 
alters, converts, maintains, or uses any building 
or structure or part thereof or land in violation of 
this Act or of any regulation adopted under this 
Act, shall upon conviction for such violation on in- 
formation filed in the police court of the District 
of Columbia by the Corporation Counsel or any of 
his assistants in the name of said District and 
which court is hereby authorized to hear and deter- 
mine such cases, be punished by a fine of not more 
than $100 per day for each and every day such 
violation shall continue. The Corporation Counsel 
of the District of Columbia or any neighboring 
property owner or occupant who would be specially 
damaged by any such violation may, in addition to 
all other remedies provided by law, institute in- 
junction, mandamus, or other appropriate ‘action 
or proceeding to prevent such unlawful erection, 
construction, reconstruction, alteration, conver- 
sion, maintenance, or use, or to correct or abate 
such violation or to prevent the occupancy of such 
building, structure, or land." (D. C. Code, 8 5-422) 


The Zoning Regulations, Past and Present | 
a.. The Zoning Regulations effective February, 1950: 


"A" restricted area districts -- Under these 
prior regulations, it is provided that in an "A"R 
district '*** hereafter no building shall be erected, 
and no building or premises altered for use or used, 
as an apartment house, hospital, sanitarium, lodging 
or boarding house, public garage, flat, hotel or 
community house, but shall be erected or altered 
for use or used only as a wholly detached single 

Emphasis supplied. 
tion XV(a).) The Board of Zoning Adjustment is 
authorized to grant permission to construct semi- 
detached houses in an "A"R district under certain 
conditions. (Sec. XXIII, Part 2, (7).) Row houses 
are prohibited in all areas zoned "“A'R, "A"SR, and 
"A''. In districts zoned "A"R, the percentage of lot 
occupancy may not exceed 40% to 60% Seopnding on 
the shape of the lot. 
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“B'R, "B", "C'', and 'D" area districts -- Row 
houses are permitted in all areas thus zoned. In 
such areas, the percentage of lot occupancy ranges 
from 60% to 75% for areas zoned "B"R to 100% for 
areas zoned "D." (Use and Occupancy Table, p. iii.) 


The Zoning Regulations effective May 12, 1958: 


1. Use Regulations (pp. 9-12) 


"SECTION 3101 -- R-1 DISTRICTS (ONE FAMILY 
DETACHED DWELLINGS) (INCLUDING R-1-A AND 
R-1-B DISTRICTS) 


* * * * * 


"3101.3 The following uses are permitted as a 
matter of right: 


"3101.31 One family detached dwelling." 


"SECTION 3103 -- R-3 DISTRICTS (ROW DWELL- 
INGS ) 


m *x *x x * 


"3103.3 The following uses are permitted as a 
matter of right: 
oe a K 


"3103.32 Row Dwelling." 


2. Area and Density Regulations ((pp. 16-17) 
**3301 -- MINIMUM LOT DIMENSIONS 


* a x * * 


"District and Minimum lot area Minimum width of 
structure in Square feet lot in feet 


x kK x 


"R-1-B 
All structures... 5, 000 
* * * 


"R-3 
Row dwelling 
One-family semi- = 
detached dwelling 3,000 
All other structures 4,000 
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"SECTION 3303 -- PERCENTAGE OF LOT OCCUPANCY 


* -* * | 
Percentage of lot 
“District and structure occupancy 
"R-1-A, R-1-B, R-2 : 
AISSETAUCCUNES eis) ee | 40 
"R-3 : 
Row dwelling or flat. ..... : 60 


All other structures. ..... : 40" 





The Amendment Proposed and the Amendment Ado ted 





==s Proposed amendment contained in published hearing 
notice of April 17, 1957. i 

—— Amendment as adopted in Zoning Regulations of 
May 12, 1958. | 








Affidavit of Robert O. Clouser 


Official Transcript of Proceedings (July 9, 1998) . 


Petition to Zoning Commission of the District of Columbia 
for A Change of Zoning Classification of an Area 
Rezoned to a Lower Classification in the Zoning 
Regulations of the District of Columbia Effective 


May 12, 1958 


Order of July 16, 1958 
Amended Complaint for Injunction 


Answer to Amended Complaint 


Letter dated July 28, 1958, from Zoning Commission to 
John R, Immer 


Report of the Zoning Advisory Council, Case #2, dated 


July 16, 1958 


Affidavit of Publication, dated July 28, 1958 


Newspaper Notice in Evening Star of April 17, 1957 


(Official Notice of Public Hearing on New Zoning 
Regulations and Map) 


Statement of John R, Immer before Zoning Commission 


Defendants! Motion for Summary Judgment 
Points and Authorities 


Answer to Defendants’ Motion for Summary Judgment 
Affidavit of John R. Immer 
Plaintiffs‘ Motion for Summary Judgment 
Amended Answer to Amended Complaint 
Order, Filed October 9, 1958 


Motion for Summary Judgment on Amended Complaint 


for Injunction 


Affidavit of Robert O. Clouser 
Amendment to Amended Answer 
Plaintiffs* Motion for Summary Judgment 


Answer to Motion of Defendants McLaughlin, et al., 
for Summary Judgment 


Opptsition to Plaintiffs" Motion for Summary Judgment 


Motion for Summary Judgment on Amended Complaint 
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Inc, and Brandt to Plaintiffs" Motion for Summary 
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° 


e 
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Official Transcript of Proceedings (December 12, 1958) 


Order Granting Defendants’ Motions for Summary Judg- 
ment, etc., of December 15, 1958, Filed December 
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JOINT APPENDIX ! 


[Filed July 9, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
WILLIAM R. CASTLE, etal., ) 
Plaintiffs, | 
v. ) Civil Action No. 1705-58 
ROBERT E. McLAUGHLIN, et al.} ! 
) 


Defendants. 


AFFIDAVIT OF ROBERT 0. CLOUSER 

I, Robert O. Clouser, first having been duly sworn on oath, say 
that: : 

I am Director of Planning for the Zoning Commission for the 
District of Columbia and custodian of the records of that Commission. 

I have examined the records of the Zoning Commission in my custody 
and find that a request has been filed with the said Zoning Commission 
by the property owners in squares 2517, 2518, 2519 and 2529 located in 
the general area of 22nd to 24th Streets to Decatur to California Streets 
requesting that said squares be changed from the zoning of R-3 toR-1- 
B. Attached to this affidavit are the: 

1. Application referred to above. ! 

2. Petition to the Zoning Commission of the District of Columbia 
for a change of zoning classification of an area rezoned to a lower classi- 
fication in the Zoning Regulations of the District of Columbia effective 
May 12, 1958 signed by James O. Murdock, Chairman, Sheridan-Kalorama 
Neighborhood, counsel with a map attached thereto. | 

3. Copies of the notification of a public hearing which will be held 
by the Zoning Commission in Room 500, District Building, beginning at 
10:00 a.m., Wednesday, July 16,1958, pertaining to the property that 
is subject to the petition. 
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4. Notification from the Chief of Police that certain interested 
property owners were notified of the time and place of the hearing be- 
fore the Zoning Commission. 

5. Letters to the Zoning Commission from various property 
owners and associations interested in property in this neighborhood. 

6. A letter from the Honorable J. W. Fulbright, United States 
Senator from Arkansas to the Honorable A.C. Welling, Engineer 
Commissioner for the District of Columbia and reply of Colonel Welling 
thereto. 

On the occasion when the application and petition referred to above 
were made, the zoning of the property concerned was R-3. 


/s/ Robert O. Clouser 


[JURAT] 


[Filed July 14, 1958] 
OFFICIAL TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
July 9, 1958 
The above-captioned civil action came on for hearing of motion 
for preliminary injunction before the Honorable Alexander Holtzoff, 
Judge, in the United States District Court for the District of Columbia, 
commencing at approximately 11:00 o'clock a. m. 
APPEARANCES: 
On behalf of the plaintiffs: 


John H. Pratt, Esq. 
905 American Security Bldg., 
Washington, D. C. 


On behalf of the defendants: 


Andrew G. Conlyn, Esq. 

Assistant Corporation Counsel, D.C. 
District Building, 

Washington, D. C. 
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On behalf of the intervenors: 


Eugene L. Goodridge, Esq. 
820 Colorado Building, 
Washington, D. C. 


PROCEEDINGS 


THE DEPUTY CLERK: Castle versus McLaughlin, et al. 
What is this you are handing up, Mr. Pratt? — 


MR. PRATT: This is a memorandum in support of my present 


motion. 

THE COURT: You may proceed. 

MR. PRATT: If your Honor please, the complaint filed in this 
case asked for an injunction against the Commissioners of the District 
and two other officials to restrain the matter of the issuance of building 

permits until the Zoning Commission could conduct a hearing 
which it had scheduled with respect to an amendment regarding the 
zoning of this particular area, which may roughly be described as 
Squares 2815, - 16, and -17, I think. I may be wrong. 

THE COURT: I don't care about the numbers. ‘Suppose you tell 
me where it is. | 

MR. PRATT: It's the area S Street, 23rd Street, 24th Street, 
California Street. : 

I have a map, which probably will do even better if your Honor 
please. 

THE COURT: Yes, if you have it. 

(A document was handed to the Court by Mr. Pratt. ) 

THE COURT: I think this is very helpful, Mr. Pratt. 

What kind of an injunction do you seek specifically? 

MR. PRATT: We are seeking a preliminary injunction which 
should be good, your Honor, for about eight days, to ‘permit the Zoning 
Commission to have its hearing. 

We previously asked for a temporary restraining order, which 
Judge Morris heard after notice to the Corporation Counsel's Office. 
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THE COURT: I understand. But you seek to restrain what ? 

MR. PRATT: We seek to restrain the Commissioners, Mr. 

Iigenfritz, and Mr. Green, to prevent them from issuing building 
permits to whatever individuals have filed them, covering property in 
this particular area of which your Honor has a map. 

THE COURT: But what kind of building permits ? 

MR. PRATT: Building permits to build row houses pursuant to 
the way the property is zoned at the present time. 

THE COURT: You say it is zoned now for row houses? 

MR. PRATT: As of the 12th of May, 1958, the property for the 
first time in history became zoned for row houses. 

And the basis of our complaint is that the notice and hearing which 
were held pursuant to statute were invalid. 

THE COURT: In what respect ? 

MR. PRATT: Invalid in this respect: that the map which your 
Honor has in front of him, which was part of the notice, did not consti- 
tute the description required in Section 3 of the statute, namely, a 
general summary of the proposed amendments. 

THE COURT: Specifically where is the property in respect to 
which the permit is to be issued? 

MR. PRATT: This is hearsay, your Honor, but I understand it's 
approximately 2315 S Street, Northwest, and 2318 or 2316 Bancroft 
Place. 

THE COURT: Well, if this is hearsay how are you before this 
Court if you don’t know that these permits are about to be issued? 

MR. PRATT: We have been told by Mr. Igenfritz that he has 
these applications. He told me that they were in front of him. 

THE COURT: You say there is going to be a hearing within eight 
days before the Zoning Commission? 

MR. PRATT: Absolutely, your Honor. 

THE COURT: A hearing on what? 

MR. PRATT: A hearing on a request for a zoning amendment, 
which was granted promptly, the request having been initially filed four 
days after the zoning regulations were promulgated. 
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THE COURT: But what is the proposed amendment? 

MR. PRATT: The proposed amendment is to zone the property 
in accordance with the way it has been zoned for the last thirty years. 

THE COURT: Mr. Conlyn, if all that is asked for is an eight 
day stay, what is the objection to it, until the matter can be heard 
before the Commission? Because, after all, this is a pretty radical 
and drastic change in the neighborhood, is it not? : 

MR. CONLYN: Yes, your Honor, but this is a petition to restrain 





the Building Inspector from issuing a permit to people who are entitled 


to the permit under the existing law. 

THE COURT: I understand. But, after all, as an actual fact, if 
a person goes into the Building Inspector's Office today he does not get 
his permit immediately, because it takes time to study the application 
for the permit and to see whether it complies with the regulations and 
SO On. : 

Now, all these people are asking is eight days! delay.. Are you 
willing to consent to that? | 

MR, CONLYN: No, your Honor. I have instructions -~ 

THE COURT: You mean that you propose to issue the permit 
tomorrow? This afternoon? In spite of the fact that there is a hearing 
scheduled eight days from today before the Zoning Commission? 

MR. CONLYN: I would say, your Honor, if J udge Morris hadn't 
issued a restraining order the permit would have been issued now. 

THE COURT: Very well. Then I will hear the opposition. I don't 
think I need to hear you further. 

MR. CONLYN: Your Honor, there is also an intervenor who 
would like to be heard next. He represents the property -- 

THE COURT: I will hear him also. 

MR. CONLYN: Your Honor, our position is the Zoning Commission 
changed the zoning on this area after extensive hearings, after proper 
publication of notice, and that no action was taken at that time to re- 
strain them or by writ -- in the nature of mandamus to make them 

change back; that this is a petition for a change in existing zoning 
regulations -- 
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THE COURT: That has existed for a very short time. 

MR. CONLYN: That is correct, your Honor, but there is no 
complaint in the complaint itself that this action was illegal or that Mr. 
lgenfritz is acting Ulegally in issuing this permit. 

That the people who are asking for the permit are entitled to it 
under the existing law and Mr. Igenfritz is merely doing an adminis- 
trative act -- 

THE COURT: Well, the Court knows that Mr. Igenfritz is a very 
able and a very zealous and sincere public official and there is nothing 
in this action or in anything that the Court might do which is even an 
implied criticism or reflection on Mr. Igenfritz. 

MR. CONLYN: I understand that, your Honor, but the people 
asking for the restraining order are assuming that the Board is going to 
grant them a change of zoning. 

THE COURT: No. All they want is a delay until the Board hears 
and decides their application. 

Now, if this was a matter that would take months or years to be 
heard before the Board, that would be one thing, but here is a matter 
that will be heard before the Board within eight days. 

MR. CONLYN: Yes, that is correct, your Honor, but if the 
Board rules against the change in zoning we can anticipate that further 
action will be taken which will prevent these property owners from 
getting their permit -- 

THE COURT: The Bible says: Sufficient unto the day is the evil 
thereof. 

MR. CONLYN: Iam not going to argue with the Bible, your 
Honor, but I do feel that the courts will not, without a showing of ille- 
gality on the part of a public official, restrain him from doing his duty. 
And I feel that that is exactly what this action is, asking to restrain a 
public official without any showing that his actions or proposed actions 
are in any way illegal. 

THE COURT: I personally think, it is my opinion that the public 
official ought to wait eight days. 
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MR. CONLYN: Well, we could anticipate that if he did wait, 
that the property owners would come in and seek to have the Court 
order him to proceed to do his duty, which the property owners would 
have a perfect right to do, your Honor. 

THE COURT: Well, maybe I will protect him oy enjoining him. 

MR. CONLYN: I would like to have the property owner heard from. 

THE COURT: Of course I will hear him. | 

MR. GOODRIDGE: If the Court please, I represent the three 
property owners who purchased this property subsequent to the change 
in the overall zoning regulations as of May 12 in the District of Columbia. 

I would ask leave of Court, first, since we have intervened so 
recently, if I may be permitted to file affidavits of the property owners 
as part of this process of opportunity to be heard. : 

THE COURT: Have you served copies on the other side ? 

MR. GOODRIDGE: I have served copies on both sides. 

THE COURT: Very well, you may proceed. : 

MR. GOODRIDGE: The fundamental fact in this case is that the 
plaintiffs are seeking injunctive relief in aid of a legislative proceeding. 

The proceeding before the Zoning Commission on the question of 
the amendment of the existing law is in no way a quasi-judicial or ad- 
ministrative proceeding of such nature that, upon conclusion of the 
hearing, there is any possibility of a restoration of a former zoning. 
This is both as a matter of law and it’s as a matter of fact. 

And I would like to, if I may, quote to your Honor an excerpt 
from your own decision in the American University Hospital case. In 
that case -- and Iam not trying to indicate, your Honor, that the 
American University Hospital case is akin to this one == but in that 

case you asserted the fundamental proposition: "Zoning is an 
exercise of a legislative power and not of an executive or administrative 
authority. The Commission, acting by delegation from Congress, per- 
forms a legislative function. " | 

Now, what these people are asking you to do here is, on the hypo- 
thetical and problematical basis that a valid law may be changed, that 
you enjoin other people from proceeding with their rights according to law. 
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THE COURT: You know, you are perfectly logical, but there are 
other things than logic that enter into disposition of matters. 

MR. GOODRIDGE: Yes, your Honor, but I have also asserted -- 
and we intend, if necessary, to call witnesses - on the question of facts. 

Now, what is, first of all, pending before the Zoning Commission? 
They have asked for a change from R-3 zoning, which was under the 
May 12 regulation, to R-1-B. They have alleged in their -- 

THE COURT: What is R-1-B? Tell me briefly. I don't carry 
those letters and numbers in my head. 

MR, GOODRIDGE: I want to make my point in substance because 
I want to identify it because it is identified in the complaint. The R-1-B 
zoning restricts the type of dwelling in the area to a single detached 

family dwelling only. 

Under the A-R zoning, which existed since approximately 1925, 
you for example could have semi-detached dwellings. 

Now, if the position of plaintiffs were, by any stretch of the 
imagination, that as a consequence of the proceeding, the legislative 
proceeding before the Zoning Commission, that they could, by the Court 
merely giving them the eight days, end up, because of some invalidity 
which the Zoning Commission would recognize, end up with the original 
A-R classification, with the protection afforded by the A-R classification, 
then I say there might be some practical common sense to the Court 
considering a stay on the matter. 

THE COURT: Now, what was the classification before this new 
change? 

MR. GOODRIDGE: The classification was A-R. 

THE COURT: But what was it? 

MR. GOODRIDGE: A-R included not only single family, but it 
also included semi-detached. 

THE COURT: In other words, it did not permit row houses, did 
it? Or did it permit row houses? 

MR. GOODRIDGE: Well, it did not permit row houses. However, 
your Honor, if you will check the affidavits -- and we have a witness here 
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who will testify -- within the area prescribed there are more row 


houses than there are single family residences or -- : 

12 THE COURT: Yes, I see that from your affidavit, but Iam 
trying to clarify the issues. I want you to come head on to it. You say 
that there are now more row houses in that area than there are detached 
or semi-detached ? : 

MR. GOODRIDGE: That's right. 

THE COURT: If that is so, how did those houses get there if the 
zoning did not permit that ? 

MR. GOODRIDGE: Because that zoning used to be otherwise 
before 1925. 

THE COURT: You mean that the row houses that are there now 
are old houses? 

MR. GOODRIDGE: They are old-- 

THE COURT: Built before 1925; is that it? 

MR. GOODRIDGE: That's right. There are not. jeaty row houses, 
there are ten apartment houses in the area. | 

I think when a plaintiff comes in and describes an area -- 

THE COURT: Don't get away from what Iam asking you. You 
say there are row houses there; is that correct? ! 

MR. GOODRIDGE: Yes, and more row houses than there are -- 

THE COURT: Very well. But you admit that until this recent 
change in the zoning row houses were not permitted in Ethat area; is that 

13 correct? : 

MR. GOODRIDGE: The existing row houses were permitted. 

THE COURT: I understand. But the construction of row houses 
was not permitted under the prior zoning; is that correct? 

MR. GOODRIDGE: That's correct. 

THE COURT: In other words, the row houses that are there 
now were not erected before the zoning law went into effect around 1925; 
is that correct? 

MR, GOODRIDGE: No, your Honor. 

THE COURT: Then how did they get there ? 
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MR. GOODRIDGE: There was a zoning law in 1920. Pursuant to 
that zoning law general regulations were enacted in the District of 
Columbia. The District was a pioneer in this field. 

THE COURT: Just answer my question. How did the row houses 
get there? 

MR. GOODRIDGE: The row houses got there pursuant to a valid 
zoning procedure. Around 1925, by virtue of amendment, this was 
changed to zoning such that you could only have single detached family . 
residences. 

THE COURT: In other words, the present row houses were built 
prior to 1925; is that it? , 

MR. GOODRIDGE: That's correct. 

THE COURT: Well, I was trying to get at that for five minutes 
and you wouldn't answer my question directly. Now proceed. 

MR. GOODRIDGE: The second point that I would like to make is 
that this really in no way preserves the status quo. If you grant an in- 
junction, and what you are doing is presuming that the Zoning Commis- 
sion will change the law and -- 

THE COURT: No, Iam not going to presume or assume any such 
thing. If I grant this injunction I will only grant it until the Zoning 
Commission decides one way or the other, and I am not going to assume 
which way it is going to decide. 

MR. GOODRIDGE: But, your Honor, if what would be decided 
before the Zoning Commission would mean a re-establishment of A-R 
zoning, of a single detached residence zoning with also semi-detached 
zoning, then that would be a restoration. But we say that they them- 
selves are not seeking restoration of the old law. What they are seeking 
is what was printed as the proposed amendment under the Lewis Zoning 
Plan, the R-1-B classification, which was actually an upgrading as to 
what had existed theretofore. 

THE COURT: Let me see. Let's leave out R-1 and R-1-B and 
so on because that is very confusing. 

Prior to the recent amendment the property was so zoned as to 
not permit row houses; is that correct? 
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MR. GOODRIDGE: That is correct. 

THE COURT: Now, my understanding is that pecans the zoning 
was changed so as to permit row houses; is that correct? 

15 MR. GOODRIDGE: That's correct. Am other changes too. 

THE COURT: Now there is a petition before the Zoning Com- 
mission to change that so as to revert to the earlier = under 
which row houses were not permitted? | 

MR. GOODRIDGE: That's not correct, your Honor. 

THE COURT: Is that not correct? 

MR. GOODRIDGE: That is not correct. I think legally, your 
Honor, you would be on notice that the request in i petition -- 

THE COURT: I am not on notice. : 

MR. GOODRIDGE: Well, we have a certified copy of the petition-- 

THE COURT: Don't bother with that. | 

MR. GOODRIDGE: Well, I would like to state to your Honor that 
what they are asking for and what has been stated in their public notice 
is a change from the regulation as of May 12 toa new type of zoning. 

It is not the zoning that existed before these regulations came into effect. 

THE COURT: What is the new type that they ask for? 

MR, GCODRIDGE: The new type that they ask for is single de- 
tached residences only. 

THE COURT: And what was -- 

MR, GOODRIDGE: And before you could have bingle detached 
residences, you could have semi-detached. That is the major distinction, 

16 but there were five substantial distinctions. _ 

THE COURT: I am interested in the main distinction. Don't let's 
go into minutiae. | 

MR. GOODRIDGE: It's a question of if you are talking about the 
same thing. If a man comes in and says he wants to restore something, 
then it must be substantially identical to what existed theretofore. 

If they are acknowledging the new classifications under the new 
zoning regulations and asking for designation acknowledging those dif- 
ferences, then I say fundamentally that the ome of the regulation is 
not in issue before the Court. 
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THE COURT: You know, all I have to decide is whether I should 
give an eight day injunction. I am not going to go into the details of the 
legality of the regulation. 

MR. GOODRIDGE: Your Honor, we are prepared to argue to the 
Court at this time, since it's a question of law, in fact, as to whether 
there is a probability that there was a violation of Section 3 of the Act 
as to notice. 

THE COURT: Well, what if there wasn’t? They are asking the 
Zoning Commission to reconsider the whole matter, as I understand it. 

MR. GOODRIDGE: Well, they are asking the reconsideration as 
to this area. 

THE COURT: I am not going to hear the merits of the matter be- 

cause all that is before me is whether I would maintain the status 
quo for about eight days, and I must say I would be inclined to do it. 

MR. GOODRIDGE: Your Honor, where is the clear showing of 
irreparable injury? Where is the showing on behalf of the plaintiffs of 
irreparable injury? We are prepared to show that within this area you 
have a conglomeration of row houses -- 

THE COURT: I think there will be irreparable injury once the 
permit is issued because even if the zoning is changed, afterwards there 
might be a question as to whether the permit could be revoked. 

MR. GOODRIDGE: Your Honor, if I may address you on that point-- 

THE COURT: How much more time do you want? You are taking 
too long. 

MR. GOODRIDGE: Your Honor, the fundamental question is this: 
is the mere expectancy of a change in a law a sufficient basis where 
parties have complied with all the requirements of the law for the 
issuance of a permit? Is that mere expectancy a sufficient basis such 
that the District itself -- 

THE COURT: You said that before, Mr. Goodridge. 

MR. GOODRIDGE: Well, I think it's a different argument. 

There are numerous cases that say where the municipal authority 
itself, on the basis that there is going to be a new zoning regulation, 
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which in fact is promulgated but there is merely a delay in the 
effective date, they have said if before the time of promulgation all the 
requirements for the permit have been met and if the people applied in 
’ good faith -- which is certainly the case here -- that the parties apply- 
ing for the permit would be entitled to mandamus. ! 


And in the case where there was a proceeding pending and the 


parties asked for mandamus, the court held that since through no fault 
of their own they were not able to obtain the permits before the change 
in the zoning regulations, that despite the change in the zoning regu- 
lations they were entitled to their permits and could proceed with the 
construction of their houses. 

I just can't .conceive -- ! 

THE COURT: I think I get your point. You know, we have a rule 
here that no argument may be longer than fifteen minutes unless the 
Court extends the time. It seems to me that you have pretty nearly 
exhausted your fifteen minutes. 

If you have anything new to submit, I will hear you, but you keep 
repeating the same points. : 

MR. GOODRIDGE: May I make the very simple argument: these 
people come in and say that the regulation of May 12 is invalid and that 
this is the basis for staying the proceeding. Now, they say they did not-- 
not that they didn't have notice, they acknowledge they had notice, they 

said that because there was this change from the way the proposed 
amendment was published to the way the law finally emerged, that they 
were induced to sleep on their rights in the matter. 

Now, number one, I call to your attention a copy of the hearings 
before me. You will see where the man who headed the zoning com- 
mittee of the citizens association which they allege has filed this peti- 
tion before the Zoning Commission, that they came forward; they not 
only had an opportunity to be heard, they were heard. 

THE COURT: I am not going to go into all those details. I think 
you have said that in a different form two or three times. Is there any- 
thing new that you have to submit that you haven't mentioned in one way 
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or another? I think you have really exhausted your time, Mr. Good- 
ridge. I don't want to seem to appear arbitrary, but I havea long 
calendar and other members of the Bar are here waiting to be reached 
and they are entitled to be considered. 

Now, I do want to ask you this question, Mr. Pratt. It appears 
from the affidavits here that row houses to be built are substantial town 
houses selling for around $85,000. In other words, they are not the 
typical row house. And, of course, this is a very nice neighborhood, 
one of the few nice neighborhoods still left, and I think the old 
Washingtonians would want to preserve it. But there are these old-time 
row houses there that are substantial town houses and these affidavits 
say that that is the type of house the intervenors propose to build. 

Now, what is the objection to that? 

MR. PRATT: Your Honor, I don't live in the neighborhood. I 
used to live there, but I don't live there now. Frankly, that is a 
matter thatI think the Zoning Commission might well consider when 
they hear this thing. I think the houses in the area, according to our 
verified complaint, range in price from $75, 000 to $350, 000. 

THE COURT: Well, this is not as bad an invasion of a neighbor- 
hood as though some ordinary row house-- 

MR. PRATT: I think you are right, your Honor. 

THE COURT: I am going to grant a temporary injunction, not 
during the pendency of the action, but only until after the hearing and 
the decision of the Zoning Commission on the pending application. 

MR. PRATT: May we continue the present bond, your Honor? 
We have a bond under the restraining order. Would we be under that 
same bond ? 

THE COURT: I will hear the other side on that. 

MR, GOODRIDGE: Your Honor, every day that goes by here our 
people are losing money. In one case the builder has a construction 
crew which is being kept on constant payroll. We have expected these 

permits momentarily. The contracts that were entered into for 
the purchase of this land -- 
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THE COURT: What is your request? ! 

MR. GOODRIDGE: I request that the bond be increased to $15, 000. 

THE COURT: For eight days' time? How can you lose $15, 000 
in eight days? 

MR. GOODRIDGE: Your Honor, we have sub-contractors 
assembled. We expected these permits to be issued. ‘This disrupts the 
entire procedure of going forward with the project. : 

THE COURT: Yes, I understand, but how can you lose $15, 000 
in eight days, by eight days' delay ? 

MR. GOODRIDGE: Your Honor, we have already been delayed 
by ten days. ! 

THE COURT: I know, but the bond that I would set would only 
have to be large enough to take care of the camagesi while the injunction 





is in effect. 
What amount do you suggest, Mr. Pratt? 
MR. PRATT: We have already put up a $5, 000 bond and I'd like 

to continue that. 
THE COURT: I think that is sufficient. | 
MR. PRATT: I will present the order later today, your Honor. 
THE COURT: Yes. Show it to the other side. 

22 I want to say this to the Corporation Counsel, that I have no 


criticism of the action of the authorities and I rather commend them for 
their zeal in performing their duty as they see it, but in the exercise 
of discretion I think eight days’ delay would not do any injustice. 





Perhaps I can see where the administrative official would feel 
that he of his own volition should not grant it, but I think the Court in 
its discretion can do it without any reflection on him at all. 

(Thereupon, at approximately 11:15 a. m. E hearing in the 


above-captioned cause was concluded. ) 


Washington, D. C. 
July 10, 1958. 
The afore-captioned civil action came on for further hearing 
before the Honorable Alexander Holtzoff, in the United States District 
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Court for the District of Columbia, commencing at approximately 10:00 
o'clock a.m. 
APPEARANCES: 
(As heretofore noted) 
PROCEEDINGS 

THE DEPUTY CLERK: Are there any other preliminary matters 
to come before the Court? 

MR. PRATT: If your Honor please, you heard a matter yesterday 
involving a preliminary injunction. I have a form of order, which has 
been seen and consented to by the Corporation Counsel's office, but 
Mr. Goodridge, representing the intervening defendants, has objected 
to it. He is here now with another form of order and he tells me that 
the Corporation Counsel's Office has no objection to his order. 

THE COURT: Very well. Suppose you hand up your order. 

(Documents were handed to the Court by Mr. Pratt and Mr. 

Goodridge. ) 

THE COURT: There should be findings of fact, Mr. Pratt. 

24 MR. PRATT: I was going to ask your Honor the extent to which 
you wanted findings of fact. 

THE COURT: It isn't that I want them, but the rule requires it, 
you know, and a temporary injunction might be deemed to be ineffective, 
if there were no findings of fact. 

MR. PRATT: I raised that question with the Corporation Counsel 
and they thought under the circumstances of the present case being 
tried on a verified complaint with no responsive pleading, that there 
was nothing more that was required. 

THE COURT: Rule 65 is clear, so I am going to suggest that 
you prepare findings of fact. 





But before we pass on to that, so long as both forms of order 
are before me, what is your objection to the plaintiff's form of order? 

MR. GOODRIDGE: Your Honor, you have already raised one of os 
them. I was not certain whether you had granted a preliminary injunction 
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or whether you had granted in effect an extension of the temporary re- 
straining order. : 

THE COURT: No, I did not extend the temporary restraining 
order. I granted a temporary injunction of my own. : 

MR. GOODRIDGE: Preliminary injunction? | 

THE COURT: No, it is not a preliminary injunction because the 
words preliminary injunction mean the same thing as an injunction pen- 

25 dente lite. I did not grant it pendente lite, only for eight days. 

MR. GOODRIDGE: Yes. Your Honor, the other point which is 
most fundamental here is that he who seeks equity must do equity, and 
all that we ask in the next-to-last paragraph of our order is that as 
far as the defendant intervenors' rights, whatever they may be -- 

THE COURT: What are you asking for? : 

MR, GOODRIDGE: We are asking that the rights of the inter- 
venors be preserved. : 

THE COURT: I don't know what that means. © 

MR. GOODRIDGE: What we mean is that this order not prejudice 
the rights of the defendant intervenors as they may exist. 

THE COURT: No, I will include no such provision. I don't think 
that is a proper provision. The order only does what it says it does, 
and that is all it does. : 

MR. GOODRIDGE: Yes, but if I may add one point, with due re- 
spect to the Court. If the law is changed after hearing by the Zoning 
Commission, then this entire case becomes moot, we are effectively 
boxed in. | 

THE COURT: In other words, are you seeking to do the following: 
that you are asking me to order the District authorities, if the Zoning 
Commission should change the regulation, to consider your application 

26 for a permit as of the date it was filed? 

MR. GOODRIDGE: Not as of the date it's filed, but we say what- 
ever rights we may have if they're vested as of this time -- 

THE COURT: No, Iam not going to do that at all. You will have 
to litigate that question. I am not going to summarily freeze your rights. 
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I think the form of order that you have submitted is in proper 
form, Mr. Pratt, and I shall sign it, but I want you within the next few 
hours to submit proposed findings of fact and conclusions of law. 

MR. PRATT: In the order itself, your Honor, or separate? 

THE COURT: Findings of fact do not need to be physically in the 
order; they can be annexed toit. That is why Iam signing this tem- 
porary injunction now, so it will be in effect, but it must be supported 
by findings of fact and conclusions of law. 

Can you submit findings of fact at 1:45? Can you have them 
ready by then? 

MR, PRATT: I will do the best I can. 

THE COURT: I shall be glad to take it up as a preliminary 
matter at 1:45. 

27 MR. GOODRIDGE: Your Honor, does the effect of this order 
mean that if the Zoning Commission does not decide this case, for 
example, for a month or two months or three months, that this order 
shall stay in effect for that period of time? 

THE COURT: I am granting an injunction to terminate upon the 
decision of the Zoning Commission. However, I don't think the Com- 
mission is the kind of administrative body that unduly delays its de- 
cisions. However, if it should unduly delay its decision, it will probably 
mean that it considers the matter of sufficient importance to justify long 
consideration. 

MR, PRATT: Thank you, your Honor. 

(Thereupon, at approximately 10:15 a. m., the Court pro- 
ceeded to the consideration of further business. ) 
AFTERNOON SESSION 


1:45 p.m. 
July 10, 1958 


THE DEPUTY CLERK: Are there any preliminary matters to 
come before the Court ? 


THE COURT: Mr. Pratt, have you submitted this to the other 
side? 
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MR. PRATT: Yes, they have it. 

THE COURT: Any objection or suggestions ? 

28 MR. PRATT: I haven't heard. . 

MR, CONLYN: Yes, your Honor, there are some. 

THE COURT: Have you any objections to any of these findings 
and conclusions of law? | 

MR. CONLYN: I just received it, your Honor, and I haven't 
read further than No. 6, but that one I do object to. : 

THE COURT: I think you should have an opportunity to go over 
them. If you gentlemen will remain in attendance,when you are ready 
let the Clerk know and I will take up this matter between motions. 

MR. PRATT: I know the Court is busy. I _ a deposition at 
2 o'clock, your Honor. ! 

THE COURT: Can't you hold it for half an hour ? 

I tell you what we will do, if that is agreeable to all of you. 
Suppose you come back tomorrow morning at the opening of court at 
10 o'clock. | 

MR. PRATT: It's agreeable to me, your Honor. 

MR. GOODRIDGE: Your Honor, it's not agreeable because we 
are promptly moving, after certain motions hereafter, to go up to the 
United States Court of Appeals in this case. | 

THE COURT: Well, then, I think all of you gentlemen had better 
remain in attendance. | 

You might telephone your people, Mr. Pratt, to hold back the 
deposition for half an hour or so. | 

29 Let the Clerk know as soon as you are ready ~ I will interject 
your matter between motions. | 
(The Court proceeded to the consideration of further matters, 
following which the instant proceedings were resumed as follows:) 

MR. CONLYN: Did your Honor wish to hear from me first? 

THE COURT: Yes, I will hear your objections, if you have any. 

MR. CONLYN: Your Honor, I wish to object to No. 6-- 
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THE COURT: Iam inclined not to make those findings of fact 
because it is not necessary for the purpose of this injunction. They 
might in part at least prejudice what may have to be litigated, if called 
at a later stage. ; 

MR. CONLYN: Do I understand, your Honor, that you don't care 
to hear the objections that we have to them ? 

THE COURT: I am going to strike out No. 6. 

I think 7 is all right. 

MR. CONLYN: I objected to 6. I have no objection to 7. The 
next one I object to is No. 11, and only one part of that, if your Honor 
please. On page 4, near the top of the page, in that long paragraph, the 
sentence begins, "Unless restrained, the defendant officials in the 
District of Columbia Government will issue said building permit 
promptly." I object to everything from there on. 

30 THE COURT: Iam going to strike that out. I never actasa 
prophet in my findings. 

MR. CONLYN: What I objected to followed that, if your Honor 
please. 

THE COURT: Iam going to strike out that whole sentence. It 
is not necessary. 

MR. CONLYN: I object to No. 12 because the time for filing an 
answer has not yet expired. We have not had an opportunity to do so. 

THE COURT: Yes; Iam going to strike out that. 

MR. CONLYN: Ihave no objection to anything else. 

THE COURT: Does anybody else wish to be heard? 

MR. GOODRIDGE: Your Honor, in paragraph 8, the part of the 
sentence that says, "Following numerous conferences with certain of 
defendant officials." I don't believe that that is a part of the record. 

I think the fact is that on June 5th, 1958, that plaintiffs and other simi- 
larly situated filed such a petition. 

THE COURT: I am going to leave that. I think that is a minor 
matter. 

MR, GOODRIDGE: I agree it’s minor. 





32 
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i 

As to the sixth line of paragraph 8, it says, "For a change in 

said R-3 zoning classification."" I would like the insertion in there, 
"To R-1-B." i 


31 THE COURT: I don't care about that. That is immaterial. 


MR. GOODRIDGE: In paragraph 9, in the last sentence, it says, 
"Said permits are still pending”. | 

THE COURT: I think that is wrong. I think it ought to be "said 
applications" not "permits". i 

MR. GOODRIDGE: Your Honor, the fact is the District has 
testified in both hearings that said permits are ready for issuance. 

THE COURT: Yes, but they have not been issued. 

MR, GOODRIDGE: I am satisfied with that statement: "Said 
permits are ready for issuance but have not been issued." 

THE COURT: No. They have not been issued. That is all Iam 
interested in. | 

Iam changing it this way: "Said applications are still pending 
and the permits have not as yet been issued." 

Anything else? 

MR. GOODRIDGE: I take objection to the conclusion of law 
labeled No. 4. ! 

THE COURT: Before we come to that, Iam ee to strike out 
the last sentence of No. 10, which now becomes No. 9. 

MR. GOODRIDGE: Your Honor, I think that that sentence does 
raise a question. The order of Judge Morris was for a hearing on pre- 


i 
| 





liminary injunction. ! 
THE COURT: Iam going to strike out that whole paragraph. I 
think that is not one of the facts necessary to sustain the injunction. 
MR. PRATT: Paragraph 10, your Honor? 
THE COURT: I am striking out your present 10. 
I am going to hand these to you gentlemen so that you can conform 
your copies. 
Is there anything else? 
MR, GOODRIDGE: I believe that that will be all, your Honor. 
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THE COURT: I have made some more changes that I have not 


mentioned. You may borrow these findings from the Clerk, if you wish, 


in order to conform your copies, gentlemen, but I wish you gentlemen 
would do it right here in the courtroom and give them right back to the 
Clerk. 

MR. GOODRIDGE: Your Honor, I don't want to interrupt this, 
but there are two oral motions that I would like to make. 

THE COURT: What are they? 

MR. GOODRIDGE: The first one is for leave to file a motion of 
mandamus in here by way of a cross-claim against the defendants -- 

THE COURT: No, I won't entertain it orally. You will have to 
make it in the usual form. 

MR. GOODRIDGE: Your Honor, I would like to make another 
motion, and that is to secure an order from you for transmittal of the 

entire original record in this cause. 

THE COURT: Well, just submit an order. You don't have to 
argue it. Show it to the other side. 

MR. GOODRIDGE: The other side has copies. 

MR. CONLYN: May I say something? In regard to this original 
record, your Honor, two of the exhibits were part of the official re- 
cords of the Zoning Commission and I would ask leave of the Court to 
substitute photostatic copies. 

THE COURT: Of course. 

MR. CONLYN: Thank you. 

I have no objection. 

THE COURT: I don't think I should sign this order until after a 
notice of appeal is filed. When you file your notice of appeal, if you will 
inform the Clerk accordingly, I will sign this order. 

MR. GOODRIDGE: All right. Thank you, your Honor. 

(Thereupon, at approximately 2:30 p.m., hearing in the 
above-captioned cause was concluded. ) 
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[Filed July 14, 1958] : 
SHERIDAN-KALORAMA NEIGHBORHOOD COUNCIL 
James O. Murdock, Chairman ! 
1824 - 23rd St., N. W., Washington 8, D.C. 
June 5, 1958 


PETITION 
to 
ZONING COMMISSION OF THE DISTRICT OF COLUMBIA 
for 
A CHANGE OF ZONING CLASSIFICATION OF AN AREA REZONED 
TO A LOWER CLASSIFICATION IN THE ZONING REGULATIONS 
OF THE DISTRICT OF COLUMBIA EFFECTIVE MAY 12, 1958 


WHEREAS, the Zoning Regulations of the District of Columbia 
effective May 12, 1958 down graded the zoning classification in a part 
of the Sheridan-Kalorama residential neighborhood, without any justifi- 
cation, when it was generally understood that the new Zoning Regulations 
were intended to protect property values and prevent neighborhood 
deterioration and blight; : 

WHEREAS, the trend in the particularly affected area is towards 
acquiring more space for residences and maintaining the high residen- 
tial character of the neighborhood; : 

WHEREAS, the down grading in zoning classification not only 
adversely affects the entire neighborhood, but also a number of em- 
bassies belonging to foreign governments, the former home of President 


Herbert Hoover, and’the home of former President Woodrow Wilson, 


occupied by his widow and to be dedicated to a public purpose. The 
down grading of such an area to permit the bringing in of row housing 
would be a discourtesy to the foreign governments involved and to the 
memory of Presidents Wilson and Hoover. 

IN THE LIGHT OF THE FOREGOING, the undersigned owners and 
residents in the immediate area affected by this down grading of zoning 
classification hereby petition the Zoning Commission of the District of 
Columbia to rezone from R-3 to R-1-B the area in Northwest Washington 
bounded by and lying between 23rd Street, commencing at California 
Street running south to Bancroft Place, then east on Bancroft Place to 
the dead end of the street, thence south along the fence dividing the 
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Recreation Area adjoining Mitchell Park and the Holton-Arms School 
Athletic Field to S Street, thence east on S Street to 22nd Street, thence 
south on 22nd Street to Decatur Place, thence west on Decatur Place to 
Massachusetts Avenue, thence northwest on Massachusetts Avenue to 
24th Street, thence north on 24th Street to California Street, thence east 
on California Street to the starting point at California and 23rd Streets; 
all the above boundaries being to the center of the streets named. 

This change of classification in the regulations effective May 12, 
1958 is requested with a view to restoring the classification theretofore 
in effect and preventing the new Zoning Regulations from introducing 
into this residential neighborhood a type of building which would depreciate 


property values and destroy the present character of the neighborhood be- 


cause it is not consistent with the present or the future use of the land. 
IT IS ACCORDINGLY REQUESTED, that a Hearing be set as soon 
as possible with a view to effecting the change in the zoning classification 
requested and that the undersigned be advised of the time and place of 
the Hearing set by the Zoning Commission. 
SIGNERS OF PETITION RE ZONING 
BANCROFT PLACE 


2315 - General Jean M. Bezy 

2317 - Mr. Walter S. Robertson 

2303 - Rev. Donald W. Mayberry 

2305 - Mr. & Mrs. William H. G. Fitzgerald 
2241 - Mrs. George P. Scriven 


23rd STREET 


1824 - Mr. & Mrs. James O. Murdock 

1827 - Dr. & Mrs. Reaumur Donnally 

1821 - Mr. J.H. Smith and Nancy Morgan Smith 
1909 - Mr. & Mrs. B. Reath Riggs 

1901 - Mrs. Loren Johnson 


S STREET 


2301 - F. Henry Jones and Catharine Letts Jones 
2325 -- Eugene R. Black 

2310 - Louise Chase Myers 

2346 - Raymond E. Cox and Margaret B. Cox 
2340 - Edith Bolling Wilson 

2244 - Mrs. R. S. Reynolds Hitt 

2200 - William R. Castle 





CALIFORNIA STREET 


2301 - F. Elwood Davis 

2303 - Charles Patrick Clark 

2305 - Archie M. Smith, Jr. 

2337 - Woodson P. Houghton 

2344 - Mr. & Mrs. I. Sargent 

2330 - Henry G. Ferguson 

2310 - Elizabeth S. Huebner 

2306 - Mr. & Mrs. Frederick M. Lege, II 
2326 - Mr. & Mrs. Mario Rodirguez 


24th STREET 


1901 - G. Howland Chase 
1825 - Mr. & Mrs. Arthur Krock 


[Filed July 17, 1958] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Walter Marlowe, Sidney B. Smith, 
and Lawrence N. Brandt, 
Appellants, 


ve No. 14, 572 


William R. Castle, etal., 
Appellees. 


Before: Danaher and Burger, Circuit Judges 
ORDER 
This case was heard on appellants’ motion to dissolve a temporary 
injunction issued by the District Court on July 10,1958, enjoining cer- 
tain named officials of the District of Columbia from issuing or granting 


to appellants any building permits to permit the construction af row 
houses on specified properties within the District of Columbia, prior 
to the decision of the Zoning Commission on a proposed amendment to 
the applicable. zoning regulations sought by appellees and hearing as to 
which had been scheduled before the Zoning Commission for July 16, 
1958; and 

It appearing to the court from the original record and the appel- 
lants’ motion that, | 

On May 12,1958, the Zoning Commission promulgated new zoning 
regulations, regular on their face, which had the effect, inter alia, of 
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permitting the construction of row houses in the affected area; 
On May 16,1958, a group of property owners, of which appellees 
are members, sought leave to petition the Zoning Commission to insti- 


tute proceedings with a view toward amending the regulations promul- 


gated on May 12,1958, so as to restrict construction in said area to 


detached private residences, and on June 5,1958, such petition was 
actually filed, whereafter the Zoning Commission issued a public notice 
as required by statute and scheduled a public hearing on the requested 
amendment for July 16, 1958; 

On June 3 and 13,1958, appellants respectively became contract 
purchasers of property within the affected area and thereupon filed 
applications with the inspector of buildings for construction permits 
which would authorize them to construct row houses on their property; 

On July 1, 1958, the appellees instituted the instant proceedings 
in the District Court, alleging, inter alia, illegality of the zoning regu- 
lations of May 12,1958, which court on July 3,1958, issued a temporary 
restraining order restraining the relevant officials of the District of 
Columbia from issuing or granting the building permits for which appel- 
lants had applied, pending consideration of the appellees’ motion for a 
temporary injunction; 

On July 9, 1958, appellees’ motion for a temporary injunction 
came on to be heard by the District Court, and on July 10,1958, it was 
granted and included the terms hereinbefore enumerated; 

On July 11,1958, the Director of the Department of Licenses and 
Inspections of the District of Columbia stated, by affidavit, that the 
applications for building permits filed by appellants, had been fully pro- 
cessed and had been found to conform to existing law and regulations, 
and that such permits would have been or would be issued but for the 
District Court's order enjoining such action; and 

It appearing to the court that such building permits as would have 
been issued depend for their validity upon the validity of the zoning regu- 
lations challenged by the appellees in their said action in the District 
Court, and 
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It further appearing to the court that the said order of the District 
Court of July 10, 1958, enjoined public officials from the performance of 
their official duty, although the record contains no evidence and the 
District Court made no findings that such action was or would be illegal, 
(but see the well-established rule in this jurisdiction as to the circum- 
stances in which the issuance of an injunction directed against public 
officials may issue, Proctor & Gamble v. Coe, 68 App. D.C. 246, 96 F. 2d 
518, cert.denied, 305 U.S. 604); and i 

It further appearing to the court that the appellees’ rights can be 
adequately protected through procedures contemplated by statute, D.C. 
Code 8 5-422, (see also Wolpe v. Portesky, 79 U.S. App. D.C. 141, 144 F. 
2d 505, cert.denied, 323 U.S. 777; Wolpe v. Portesky, 81 U.S. App. D.C. 
67, 154 F. 2d 330); 

It is therefore ORDERED by the court | 

That the order of the District Court of July 10,1958, enjoining the 
therein named officials of the District of Columbia from issuing the build- 
ing permits they would otherwise have issued to appellants, be, and it is 
hereby, vacated; and 





That in view of the equities of the case as presented by the parties 
and in the exercise of this court's supervisory jurisdiction over the pro- 
ceedings in the District Court, : 

It is further ORDERED that appellants be, and hey are hereby, en- 
joined from proceeding with the construction of any buildings on the prop- 
erties here involved as might otherwise be authorized by the permits 
which may be issued to them by the appropriate officials of the District of 
Columbia, for a period of ten days from the date of this order, or until 
such other time as the District Court may order in further proceedings 
which may be instituted by appellees as neighboring property-owners in 
that court pursuant to D.C. Code 8 5-422; and | 

It is further ORDERED that pursuant to Rule 15(a), Fed. R. Civ.P., 
appellees be, and they are hereby, given leave to file an amended com- 
plaint within seven days of the date of this order in the District Court in 
conformity with this order; and | 

It is further ORDERED by the Court that a certified copy of this 
order issue to the District Court forthwith and that the Clerk is hereby 
directed to return the original record to the District Court forthwith; 
and thereupon 

It is further ORDERED that the District Court i is authorized to 
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approve the bond hitherto filed by the appellees, mutatis mutandis, in 
the event said appellees shall file their amended complaint restating their 
claim as authorized herein. 


Dated: July 16, 1958 Per Curiam. 


[Filed July 23, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


WILLIAM R. CASTLE, et al., 
Plaintiffs, 


V. Civil Action No. 1705-58 


WALTER MARLOWE, 

SYDNEY B. SMITH, AND 

LAWRENCE N. BRANDT, 
Defendants. 


AMENDED COMPLAINT FOR INJUNCTION 

Pursuant to leave granted to plaintiffs by the United States Court 
of Appeals for the District of Columbia Circuit as contained in its 
Order of July 16,1958, plaintiffs file the following amended complaint: 

1. Plaintiffs are citizens of the United States and residents of 
the District of Columbia. Defendants are citizens of the United States 
and residents of the District of Columbia .and are sued in their individual 
capacities. Jurisdiction of this Court is founded upon § 11-306 of the 
District of Columbia Code (1951 Ed.) and, as pointed out by tle United 
States Court of Appeals in its aforesaid Order of July 16,1958, upon 
$5-422 of the District of Columbia Code (1951 Ed.). 

2. Plaintiffs are, respectively, the owners of substantial resi- 
dential properties in the District of Columbia within the area (hereinafter 
referred to as "the area") consisting of squares 2517, 2518, 2519, and 
that part of square 2529, consisting of Mitchell Park and adjoining 


Recreation Area, said area being bounded on the north and west by 
California and 24th Streets, on the south by Massachusetts Avenue and 
Decatur Place and on the east by a line commencing at California Street 
and 23rd Streets and running south to Bancroft Place, thence east on 
Bancroft Place to the dead end of the street, thence south along the fence 
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dividing the Recreation Area and Holton Arms School Athletic Field to 
S Street, thence east on S Street to 22nd Street, thence south on 22nd 
Street to Decatur Place. Said area consists largely of residential 
properties valued from $75, 000 to $350, 000. | 

3. Defendants on June 3, 1958, and on date or dates subsequent 
thereto became contract purchasers of Lots 27, 30, 31, 32 and 33 in 
Square 2518 in said area. 

4, Said area for many years prior to May 12, 1958, had been 


designated in the zoning regulations and maps as "A"R, the most re- 
strictive classification (residential, restricted, single family dwelling 
only). Under such classification, row houses were prohibited in any 
area so zoned. On May 12,1958, the Zoning Commission of the District 
of Columbia promulgated new zoning regulations which zoned said area 
as R-3, a classification which would permit and authorize the creation 
of row houses in this area. Said new zoning regulations in classifying 
said area as R-3 did not adopt the recommendations of the so-called 
“Lewis report," which had zoned said area R-1-B and would have con- 
tinued the substantial effect of the ''A"R zoning classification of the 
earlier zoning regulations. Said new zoning regulations in the respects 
set forth were adopted by the Zoning Commission without plaintiffs 
being afforded the notice and hearing as required by Section 3 of the 
Act of June 20,1958 as amended (D.C. Code, 85- 415) and are there- 
fore invalid and without effect. 

5. On or about July 17,1958, said defendants, having made 
previous application therefor, were issued building permits permitting 
the construction of row houses on the aforesaid lots. Plaintiffs assert 
that said building permits depend for their validity upon the validity of 
the zoning regulations, which, as heretofore alleged, are illegal and 
invalid because they were adopted without plaintiffs being afforded the 
statutory notice and hearing. The United States Court of Appeals for 
the District of Columbia Circuit by its said Order of J uly 16, 1958, en- 
joined defendants from proceeding with the construction of any buildings 
on the aforesaid Lots for a period of ten days from the date of said 


Order “or until such other time as the District Court may order in 
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further proceedings which may be instituted" by plaintiffs as neighboring 
property owners pursuant to D.C. Code 85-422. 

6. Plaintiffs are informed and therefore believe that defendants, 
unless further enjoined by order of this Court, will proceed promptly 
to erect and construct row houses on the aforesaid Lots pursuant to said 
building permits. Plaintiffs assert that such erection and construction, 
pursuant to building permits invalid for the reasons stated, would be un- 
lawful and that plaintiffs as neighboring property owners, as the United 
States Court of Appeals in its Order of July 16, 1958 pointed out, are 
given a specific remedy under the applicable statute, D.C. Code 85-422. 

7. Plaintiffs assert that the threatened unlawful erection and 
construction under said invalid building permits are causing and will 
cause plaintiffs irreparable injury to their property rights, as owners 
of substantial residences in a highly developed area of single family de- 
tached homes. 

8. Plaintiffs have no adequate remedy at law. 

WHEREFORE, plaintiffs pray that this Court: 

(1) Enjoin defendants, their agents, servants, employees and 
assignees, temporarily and permanently, from building, erecting or 
constructing on the aforesaid Lots in Square 2518 any row houses as 
would otherwise be permitted under the presently outstanding building 
permits issued defendants by the District of Columbia; and 

(2) For such other and further relief as the Court may deem 
just and proper. 

/s/ John H. Pratt 
Attorney for Plaintiffs. 
[Certificate of Service] 


[Filed July 29, 1958] 
ANSWER TO AMENDED COMPLAINT 
Comes. now defendants Walter Marlowe, Sydney B. Smith, and 
Lawrence N. Brandt, through their attorney of record, Eugene L. 
Goodridge, and answers the allegations of plaintiffs’ amended com- 
plaint as follows: 
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FIRST DEFENSE : 

The amended complaint fails to state a claim upon which relief 

can be granted. 7 
SECOND DEFENSE : 

Defendants state that the instant Civil Action has been rendered 
moot by the decision of the Zoning Commission on J uly 22,1958, to main- 
tain the R-3 classification, after notice and hearing afforded to plaintiffs 
herein. : 

THIRD DEFENSE | 

Defendants deny each and every material allegation of paragraph 
four (4) of the amended complaint as if specifically denied, except for 
the allegation that new row houses are permitted under the regulations 


of May 12,1958 and were prohibited under prior A "RM zoning classifi- 


cation. 
FOURTH DEFENSE : 

Defendants assert that plaintiffs waived any defect in notice under 
Section 3 of the Act of June 20, 1938 (D.C. Code, Title 5-415) by appear- 
ing and testifying, through their representative, at the zoning hearing 
concerning the new city-wide zoning regulations of May 12, 1958. 

FIFTH DEFENSE : 

Defendants deny that plaintiffs will be caused irreparable injury 
by the erection and the construction of substantial town row houses by 
defendants. Defendants deny plaintiffs’ allegations in paragraphs two. (2) 
and seven (7) of the amended complaint relating to the range of value of 
existing houses in the area and the description of the character of the 
area as a "highly developed area of single family detached homes", 


/s/ Eugene L. Goodridge 
Attorney for defendant Walter 
Marlowe, Sydney B. Smith, 
and Lawrence N. Brandt 


[Certificate of Service | 








[Filed July 30, 1958] 
95-108 


Mr. John R. Immer, Chairman, Zoning Committee 
Sheridan-Kalorama Neighborhood Council 

1824 - 23rd Street, N. W. 

Washington 8, D. C. 


Dear Mr. Immer: 

The Zoning Commission in executive session on July 22, 1958, 
after public hearing held on July 16,1958, denied the petition of your 
Association to amend the zoning map by change from R-3 to R-1-B, 
squares 2515, 2517, 2518, 2519 and 2533, entire, and all of the R-3 por- 
tion of square 2529, said property located within the area bounded by 
California and 24th Streets, Massachusetts and Florida Avenues, and 
Decatur and Phelps Place, N. W. 

In taking this action the Commission adopted the report and re- 
commendation of the Zoning Advisory Council, a copy of which is enclosed. 


The Commission also denied your amended petition for the rezon- 
ing of squares 2517, 2518, 2519 and part of 2529 for reasons contained in 


the Advisory Council report aforesaid, the difference in the character of 
improvements in the amended area having been noted and analyzed by the 
Commission. 

Yours very truly, 


ec: Mr. Robert E. Lynch /s/ W. E. Chase 
821 - 15th St. N. W. Executive Officer 
Washington 5, D. C. 


ist Indorsement July 28, 1958 
TO WHOM IT MAY CONCERN: 

I hereby certify that the letter quoted above and the attachment 
designated "Report of the Zoning Advisory Council" of July 15, 1958, 
Case #2, are true copies of official zoning commission records in its 
File #55-108. 


/s/ R. O. Clouser 
Director of Planning 
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2nd Indorsement saly 28, 1958 
TO WHOM IT MAY CONCERN: | 
I hereby certify that R.O. Clouser, whose signature appears 
above, is and was at the time of the signing thereof the duly appointed 
Director of Planning for the Zoning Commission of the District of 


Columbia. | 

/s/ G. M. Thornett 

Secretary, Board of 
Commissioners 


[Filed July 30, 1958] 
REPORT OF THE ZONING ADVISORY COUNCIL 
CASE #2 JULY 16, 1958, HEARING 


"Change from R-3 to R-1-B, squares 2515, 2517, 2518, 2519 and 
2533, entire, and all of the R-3 portion of square 2529, said property 
located within the area bounded by California and 24th Streets, 
Massachusetts and Florida Avenues, and Decatur and ‘aii Place, 
N. W." 


This proposal is sponsored by the Sheridan-Kalorama Neighbor- 
hood Council, a citizens group. It is also supported by a number of 
resident property owners on petitions submitted subsequent to the initial 
application. The extent of the area of change which the Commission is 
asked to consider has not been made clear in that supporting petitions 
embrace a smaller section than that upon which hearing was authorized 
by the Commission. (Request originally submitted is [ambiguously 

worded. ) 


The purpose of the change proposed is to prevent construction of 


seven row houses, four of which would be located on s Street and three 
on Bancroft Place in accordance with applications and plans submitted 
to the Department of Licenses and Inspections, District of Columbia. 
Permits for the seven houses have not been issued because of a tem- 
porary restraining order issued by the United States District Court for 
the District of Columbia. To the extent pertinent to the issue here the 
value of the proposed construction is estimated to aggregate one-half 
million dollars and these houses would sell for $55, 000 to $85, 000 each. 
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The average value of the land for these houses is approximately $5. 00 
per square foot. 

The zoning difference in the R-1-B and R-3 Districts is as follows: 

Uses in the two districts are identical in that each permit as a 
matter-of-right the erection of single-family dwellings and churches 
only. An embassy without ancillary chancery is a single-family dwelling. 
Schools, chanceries of foreign governments and philanthropic institutions 
which are places of asylum are permitted in both districts if approved by 
the Board of Zoning Adjustment after public hearing. The two districts 
differ only in regulation requirements for side yards, the area of lot 
which may be occupied, and the minimum width and area of lots which 
must be provided prior to the issuance of a building permit. 

The R-1-B District requires a lot at least 50 feet wide with a lot 
area of not less than 5000 square feet. A dwelling may not occupy in ex- 
cess of 40% of the lot area and two side yards at least eight feet in width 
must be provided. 

‘ The R-3 District requires a minimum lot width of twenty feet with 
a minimum lot area of not less than 2000 square feet. A building may 
noe occupy in excess of 60% of the lot area and no side yards are required. 

The area for which change has been requested is improved with 
some sixty buildings, two-thirds of which do not meet the minimum stan- 
dards for bulk or yard space required under existing Zoning Regulations. 
Within this group are also several apartment houses, several embassies 
_ with chancery adjuncts, a club and a museum which are all nonconforming 
uses. The other buildings designated are either row houses or semi-de- 
tached dwellings having only one side yard. The remaining one-third of 
_ the sixty buildings within the area are detached dwellings, only a few of 
which provide the two eight foot side yards required by new regulations. 

_ The record shows also that nearly all of these detached dwellings were 
erected prior to the creation of the single-family detached area district 
_which was in force and effect between 1923 and May 12, 1958, and that 
minimum standards for side yards of two inches of width for each foot 
of building depth were observed only in a few instances. 
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The facts enumerated above constitute the principal basis upon 
which the Zoning Commission rejected the R-1-B mapping proposed by 
the Zoning Consultant for this area and substituted therefor the R-3 
classification formally adopted on May 12, 1958. Boundary lines of this 
district are comprehensively drawn in accordance with the predominant 
type of construction and uses existing. 3 

The Commission also gave considerable weight to two other fac- 
tors, the first of which shows that during the last thirty years only four 
buildings have been erected in the area under consideration; three of 
these are embassies under permits issued in 1928, 1940 and 1944; the 
other is a school building erected in 1950. These facts appear to indi- 
cate that the previous "A" Restricted Area District, similar to the new 
R-1-B District, was a deterrent to the construction of fully detached 
single-family dwellings. Seemingly this belief is substantiated by the 
applications for seven new dwellings now pending. : 

The other factor involves the number of appeals which have been 
filed before the Board of Zoning Adjustment for zoning variance or ex- 
ception within the area under consideration. The records indicate that 
the ratio per square is more than three times the city-wide average of 
appeals entertained by the Board during the past twenty years. Most of 
these appeals would have been unnecessary under an R-3 classification. 

The Council is of the opinion that the facts enumerated fully justify 
the zoning classification allocated these properties by the Zoning Com- 
mission and materially outweigh all arguments and factual data now of 
record submitted by the proponents. For the reasons outlined denial of 
the proposed map amendment is recommended. | 

/s/ R. O, Clouser 
/s/ H. G, Ashton (Alternate) 
/s/ William F. McIntosh 
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[Filed July 30, 1958] 
AFFIDAVIT OF PUBLICATION 


District of Columbia, ss: 

Personally appeared before me Hazel Lee Gaynor, a Notary 
Public in and for the District of Columbia aforesaid, E. H. FAMSETT 
who being duly sworn according to law, on oath says that he is the Agent 
and Controller of The Evening Star, a daily newspaper published in the 
City of Washington, District of Columbia, and that the advertisement, 
of which the annexed is a true copy, was published in said newspaper 
____ times on the following date: April 17, 1957 


/s/ E. H. Famsett 
Subscribed and sworn to before me 
My Commission expires October 1, 1962 
; July 28, 1958 


/s/ Hazel Lee Gaynor 
Notary Public 


OFFICIAL NOTICE OF PUBLIC HEARING ON 
NEW ZONING REGULATIONS AND MAP 


NOTICE 

Notice is hereby given that a public hearing will be held by the 
Zoning Commission in Room 500, District Building, beginning at 10:00 
A.M., Monday, May 27,1957, for the purpose of considering proposed 
amendments to the Zoning Regulations and Map as provided by the Zoning 
Act of 1938 (Public Law No. 684, 75th Congress; 52 Stat. 797). 

The Zoning Commission proposes to amend the Zoning Regulations 
and Zoning Map of the District of Columbia in their entirety so that no 
section of the present Regulations or Map will remain unchanged. The 
law requires that the boundaries of proposed amendments to the Zoning 
Map and a general summary of proposed amended Zoning Regulations be 
published at least once in a newspaper of general circulation in the 
District of Columbia, In accordance with that requirement, notice is 
hereby given that the boundaries of the territory included in the proposed 
amendments to the Zoning Map are as follows: 
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Beginning at the Potomac River thence northeasterly 

along Western Avenue to its intersection with Eastern 

Avenue thence southeasterly along Eastern Avenue to its 

intersection with Southern Avenue thence southwesterly 

along Southern Avenue to the Potomac River. _ 

The foregoing description encompasses the whole of the land area 
of the District of Columbia. The proposed Amendments of the Zoning 
Map will affect the zoning on all real property located within the bound- 
aries of the District of Columbia as above described except that property 
owned by the Federal Government. Every Lot and Parcel of real prop- 
erty located within the District of Columbia will be affected. 

The proposed regulations are contained in a number of Articles 
beginning with Number 11. Every Article contained in the proposed regu- 
lations is mentioned in the following general summary. 

A general summary of the proposed revised Zoning Regulations is 
as follows: | 

Article 11 contains the long title of the proposed new 

zoning regulations and proposes as the short title, the 

"Zoning Regulations of the District of Columbia. " These 

regulations, when adopted, after public hearing will 

“supersede in full the zoning regulations and the’ official 

height;area and use atlases’ previously in effect and which 

are hereby repealed." | 

Article 12 contains the definitions of words and phrases 
used in the regulations. | 

Article 13 sets forth the interpretation and pSpolication of 
the proposed Zoning Regulations. ! 

Article 21 sets forth the types of districts into which 

these regulations will divide the District of Columbia. These 

17 districts are as follows: Residence Districts; R-1 -- One 

family detached dwellings, sub-divided into: R-1-A Low 

density; R-1-B High density, R-2 -- One-family semi- 

detached dwellings. R-3 -- One-family row houses. R-4 -- 

Row houses with conversions. R-5 -- General residence, 
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subdivided into: R-5-A Low density; R-5-B Medium density; 
R-5-C High density. Special Purpose Districts: SP-1 -- Mixed 
occupancy, SP-2 -- Peripheral parking conversion, and mixed 
occupancy. Commercial Districts: C-1 --Neighborhood shop- 
ping. C-2 -- Community business center. C-3 -- Major busi- 
ness and employment center, subdivided into: C-3-A Medium 
bulk; C-3-B High bulk. C-4 -- Central business district. In- 
dustrial Districts: CM -- Commercial light manufacturing. 
M -- General Industry. 

Article 22 provides for the adoption of the Zoning Map 
which consists of a series of ten sectional maps, and which is 
made a part of these proposed regulations, and provides that 
the map shall be on file in the office of the Engineer Com- 


missioner of the District of Columbia and in the office of the 


Zoning Administration. 

Article 23 provides that the boundaries of each zoning 
district shown on the Zoning Map shall generally coincide with 
lot lines, street lines, natural boundaries such as streams, etc. 

Articles 31, 32 and 33, respectively, set forth the limitations 
on the use, the height, the area, and the density of population for 
the several Residence Districts listed in Article 21. Included 
therein are requirements for light access into buildings, 
minimum lot dimensions and limitations on the ratio of floor 
area to lot area. 

Articles41, 42, and 43, respectively, set forth the limitations 
on the use, the height, the area, the density of population, the 
ratio of floor area to lot area and the requirements for light 
access into buildings in the Special Purpose Districts listed in 
Article 21. 

Articles 51,52, and 53, respectively, set forth the limitations 
on the use, the height, the area, the density of population, the 
ratio of floor area to lot area and the requirements for light 
access into buildings for the Commercial Districts listed in 
Article 21. 
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Articles 61, 62, and 63, respectively, set forth the limi- 


tations on the use, the height, the area, the density of popu- 
lation, the ratio of floor area to lot area, the requirements for 
light access into buildings and establish the "performance 
standards," that is to say limitations on sound, heat, odors, 
fumes, gases, dust, vibrations, waste, etc., permitted to 
emanate from uses permitted in Industrial Districts listed in 
Article 21. : 

Article 71 provides for the regulation of nonconforming uses, 
i.e., uses lawfully existing on the effective date of the regula- 
tions which are incompatible with uses permitted by the regu- 
lations, and of nonconforming structures, their discontinuance, 
extension, or enlargement, repair, restoration and termination 
due to obsolescence. Therein, the use classifications for non- 
conforming uses are subdivided into Classes I, IL, If and IV. 

Article 72, contains off-street parking requirements and 
sets out a schedule of requirements for parking spaces to be 
provided for various types of structures in all zoning districts, 
exceptions to the schedule, requirements of the size, the access 
and the location of parking spaces and provision for application of 
said parking requirements to additions to existing structures. 

Article 73 provides off-street loading space requirements 
for all new structures for use as office buildings, retail or 
service establishments, wholesale commercial uses, manu- 
facturing apartment house dwellings and hotels, and contains a 
schedule showing size, access and location requirements of the 
loading berths and docks and their spplecattontt to additions to 
existing structures. 

Article 74 sets forth special regulations for ponttats garages, 
parking garages, public storage garages, repair garages, me- 
chanical garages, gasoline service stations and parking lots. 
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Article 75 contains miscellaneous provisions. Included 


therein are regulations for prior approval of site plans for large- 
scale planned developments, accessory uses and accessory 
buildings, projections into required open spaces, stripping of 
topsoil, excavation of clay, sand, gravel, or rock, erection of 
buildings on alley lots, buildings for foreign governments, 
designation of business streeets, and the conformity of these 
regulations with the Sign Law, the Alley Dwelling Act, andthe 
Shipstead-Luce Act, the Old Georgetown Act, the Act Regulating 
the Height of Buildings and the Schedule of Height of Buildings 
adopted by the Commissioners, D.C., pursuant to the last- 
mentioned Act. 

Article 81 provides for the establishment of an Office of 
Zoning Administrator and sets forth his duties with regard to 
the enforcement of these regulations; makes his determination of 
compliance with zoning regulations, pre-requisite for the issuance 
of building permits and certificates of occupancy, and provides 
for appeals from the decision of the Zoning Administrator. This 
Article also provides for institution of injunctions or other actions 
by the Corporation Counsel to prevent unlawful construction, use, 
etc., of buildings or land and contains the penalty for violation of 
these regulations. 

Article 82 provides for the continuance of the existing Board 
of Zoning Adjustment, provides for its meetings, officers and 
jurisdiction (both original and appellate), general procedure, 
notice, time limitations and administrative powers of said 
Board. This Article also sets forth the requirements under 
which the Board of Zoning Adjustment may grant special ex- 
ceptions and special permits (formerly called "variances"). 

Articles 91,92, and 93, respectively, provide the procedure 
for amendment of the regulations, separability in case any are 
declared invalid, and the time when these regulations will take 
effect. 
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COPIES OF THE TEXT OF THE PROPOSED REVISED ZONING 
REGULATIONS MAY BE OBTAINED WITHOUT COST FROM THE 
OFFICE OF THE ZONING COMMISSION, ROOM 204, DISTRICT BUILD- 
ING. | 
A COPY OF THE PROPOSED ZONING MAP IS AVAILABLE FOR 
INSPECTION IN THE OFFICE OF THE ZONING COMMISSION, ROOM 
204, DISTRICT BUILDING, DAILY, MONDAY THROUGH FRIDAY, FROM 
8:30 AM TO 4:30 P. M. | 

The Zoning Map of the entire District of Columbia has been 
divided into ten sections. A limited supply of such sectional maps drawn 
on a more reduced scale than that of the master zoning map referred 
to in the preceding paragraph is available without charge at the Zoning 
Office, Room 204, District Building. | 

Approximately 1, 000 copies of the Zoning Map and a like number 
of copies of the regulations have already been distributed to organiza- 
tions and individuals known to be interested in the subject. 

THOMAS A. LANE, CONRAD L. WIRTH, J.GEORGE STEWART, 
ROBERT E. McLAUGHLIN, DAVID B. KARRICK, Zoning Commission 
of the District of Columbia. 


[Filed July 30, 1958] 


DISTRICT OF COLUMBIA 
ZONING COMMISSION 


STATEMENT OF: Room 500 


The District Building 
Washington, D. C. 


June 3, 1957 
TAKEN FROM VOLUME IV : 


JOHN R. IMMER 





42 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ZONING COMMISSION 


July 28, 1958 
TO WHOM IT MAY CONCERN: 

I hereby certify that the two pages of transcript attached hereto, 
numbered 179 and 180, is a true copy of a portion of the Zoning Com- 
mission's official records and is the testimony of Mr. John R. Immer 
presented to the Zoning Commission at public hearing held before said 


Commission June 3, 1957. 


R. O. CLOUSER 
Director of Planning 


July 28, 1958 
TO WHOM IT MAY CONCERN: 

I hereby certify that R,O. Clouser, whose signature appears 
above, is and was at the time of the signing thereof the duly appointed 
Director of Planning for the Zoning Commission of the District of 
Columbia. 

G. M. THORNETT 
Secretary 
Board of Commissioners 
COMMISSIONER LANE: Mr. John R. Immer. 
(THE WITNESS TAKES THE STAND. ) 


STATEMENT OF 
JOHN R. IMMER, CHAIRMAN, ZONING COMMITTEE 
SHERIDAN-KALORAMA NEIGHBORHOOD COMMITTEE 


MR. IMMER: Gentlemen, my name is John R. Immer, I-M-M-E-R, 
Chairman of the Zoning Committee of the Sheridan-Kalorama Neighbor- 
hood Committee. 


The Executive Committee of the Sheridan-Kalorama Committee 





wishes to express its support, in general, for the proposed zoning plan 
for the District of Columbia. Specifically, we offer the following 
recommendations: 
1. ref. Sec. 7110 and 802 through 8103.2. We believe that = 
these authorities should be retained by the Board of Zoning 
Adjustment. 
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2. ref. 7111. We support strongly the recording of non- 

conforming uses. : 

3. All more restrictive uses should be allowed to come into 

less restrictive zones as in present zoning regulations. 

4. There should be no lowering of existing sa aa in any 

revised section of zoning regulations. | 

9. The proposed Section 7508 should be replaced by the en- 

closed recommended from for this Section. Legally, foreign 

governments are subject to these regulations like anyone else 
although the normal enforcement of the law is not carried on in 
the same fashion but through their voluntary compliance and ob- 
servance of the laws and regulations of other countries in which 
it has embassies and we are confident that other governments are 
as anxious to maintain good will on their part. : 

The past actions of foreign governments which have been in vio- 
lation of the existing zoning regulations should not be taken as a pre- 
cedent for the formulation of the regulations needed by the District of 
Columbia to preserve its single-family amenities both for its citizens 
and for the many representatives of foreign governments who also make 
it their home. ! 

We would appreciate the opportunity of discussing with the Com- 
mission this Section 7508 if our proposed version cannot be adopted for 
any reason. The present version as proposed constitutes the greatest 
incipient and immediate threat to the single-family residential character 
of our area. | 

I would like to point out the proposed form for this section -- 
Section 7508 -- Buildings of Foreign Governments. 7508.1 I will take 
first. : 

7508.1 Property owned by foreign governments and used for 
legations, chancellories, embassies, and other diplomatic purposes is 
subject to these regulations. 

7308.2 Buildings used as the single-family residence of the Am- 
bassador or members of the staff may be located in any district as long 
as the primary occupancy remains as that of a single-family residence. 

7508.3 Buildings used for purposes other than single-family resi- 
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dences of the Ambassador or members of his staff shall be located in a 
Special Purpose District or ina Commercial District. 

7508.4 If said uses conform to these regulations and to all other 
laws and regulations of the District of Columbia, building permits or 
certificates of occupancy shall be granted by the Director of the Depart- 
ment of Licenses and Inspections. 

Thank you. 


[Filed July 30, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


WILLIAM R. CASTLE, etal., 


Plaintiffs : 
v. : Civil Action No. 1705-58 
WALTER MARLOWE, et al., : 
Defendants. 


MOTION FOR SUMMARY JUDGMENT 

Come now defendants, Walter Marlowe, Sydney B. Smith, and 
Lawrence N. Brandt, through their attorney of record, Eugene L. Good- 
ridge, seeking summary judgment herein. As grounds therefor, defen- 
dants state: 

1. The decision of the Zoning Commission on July 22, 1958 to main- 
tain the pertinent zoning regulation of May 12,1958, after notice and 
hearing afforded to plaintiffs, renders the present Civil Action moot. 

2. The regulations of May 12,1958 were promulgated by the Zoning 
Commission after notice and hearing in accordance with the provisions of 
Section 3 of the Act of June 20, 1938 as amended (D. C. Code, 5-415). 


Eugene L. Goodridge 
Attorney for Defendants 


POINTS AND AUTHORITIES 
1. Rule 56(b), Federal Rules of Civil Procedure. 
2. Original record as previowly filed. 


3. Certified copy of hearing of July 16, 1958 before Zoning Com- 
mission, to be filed. 


4. Certified copy of decision of Zoning Commission of July 22,1958. > 
5. Affidavit of official notice of Zoning Commission on April 17,1957. ” 


6. Certified copy of statement of John R. Immer in zoning hearings 
of June 3, 1957. 
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[Filed Aug. 8, 1958] 


ANSWER TO DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT ! 


For answer, plaintiffs assert that defendants’ motion for sum- 





mary judgment should be denied for the following reasons: 

1. As is clear from the Court of Appeals opinion of July 16, 
1958, plaintiffs’ statutory remedy under D.C. Code, 8 5-422, which 
the amended complaint invokes, is dependent upon the asserted in- 
validity of the Zoning Regulations promulgated May 12, 1958. Said 
statutory remedy cannot be affected by any decision of the Zoning 
Commission of July 22,1958, one way or the other, oF any request for 
an amendment of said regulations. | 

-2. The amended complaint, in challenging the validity of the 
Zoning Regulations promulgated May 12,1958, raises several genuine 
issues of material fact which cannot be adjudicated on summary motion. 


John H. Pratt 
ae a * * 


Attorney for Plaintiffs 


[Filed Aug. 8, 1958] | 
AFFIDAVIT OF JOHN R. IMMER __ 
District of Columbia ) ss: : 

I, John R. Immer, being first duly sworn, on oath deposes and 
says: That Iam Vice-Chairman of the Sheridan-Kalorama Neighborhood 
Council and Chairman of the Zoning Committee of said council; that I 
am well familiar with the zoning of the area under discussion and with 
the public notice dated April 17,1957, with respect to the revision of 
the then existing zoning regulations; that said public notice of April 17, 
1957, made reference to a proposed zoning map consisting of ten sec- 
tional maps, which said zoning map was stated to be a part of the pro- 
posed regulations; that in accordance with my duties, I made it my 
business to examine in detail the appropriate sectional map relating to 


the area in question and found that said map proposed to change this 
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area to R-1-B zoning; that said R-1-B zoning continued in substantial 
effect the previous A"R” zoning of the prior regulations, which per- 
mitted detached single family houses and prohibited row houses; and 
that neither the public notice nor the zoning map incorporated by refer- 
ence in said notice gave the slightest inkling that R-3 zoning for this area 
was even being considered. 

Affiant further states that in the course of my duties I made ita 
point to attend and testify at public hearings commencing May 27, 1957; 
that my testimony, which appears as an attachment to defendants’ Motion 
For Summary Judgment relates chiefly to the zoning of foreign em- 
bassies and chanceries; that I did not object to the R-1-B zoning proposed 
for the area since Said zoning classification was in complete harmony 
with the views of the inhabitants of the area; that to my knowledge any 
suggestions of the R-3 zoning ultimately adopted in the regulations of 
May 12,1958, was never discussed or even hinted at during the hearings 
commencing May 27, 1957. 

Affiant further states that the R-3 zoning adopted in the May 12, 
1958 zoning regulations for this area came as a distinct shock and sur- 
prise to me and everyone concerned with the area because no notice had 
been given in the public notice of April 17,1957 or in the appropriate 
sectional map that such a drastic change was even in contemplation; that 
this action was adopted without any notice or opportunity to be heard 
with respect thereto; and that for the aforesaid reasons the notice and 
hearing provisions under Section 3, of the 1938 Zoning Act were not 
complied with. 

/s/ John R. Immer 

[JURAT dated August 6, 1958. ] 


[Filed Aug. 8, 1958] | 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 
Should the Court decide, in connection with defendants’ pending 
motion for summary judgment, that there is no genuine issue of 
material fact, plaintiffs move for summary judgment pursuant to Rule 56(a) 
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of the Federal Rules of Civil Procedure. 


/s/ John H. Pratt 
* * & # & 


Attorney for Sine 


[Filed Sept. 16, 1958] ! 
AMENDED ANSWER TO AMENDED COMPLAINT 

Comes now defendants Walter Marlowe, Sydney B. Smith, and 
Lawrence N. Brandt, through their attorney of record, Eugene L. 
Goodridge, and answers the allegations of plaintiffs' amended com- 
plaint as follows: : 

FIRST DEFENSE : 

The amended complaint fails to state a claim upon which relief 

can be granted. , 
SECOND DEFENSE : 

The decision of the Zoning Commission on July 22, 1958, to main- 
tain the R-3 classification, after notice and hearing in accordance with 
law (Section 3 of the Act of June 20, 1938, D.C. Code, Title 5-415), 
cured the defect in notice on which the amended complaint is based. 

THIRD DEFENSE | 

Plaintiffs waived the defect in notice on which the amended 

complaint is based. : 
FOURTH DEFENSE | 

Plaintiffs are estopped to raise the issue of defect in notice on 

which the amended complaint is based. : 
FIFTH DEFENSE : 

Defendants deny each and every material allegation of paragraph 
four (4) of the amended complaint as if specifically denied, except for 
the allegation that new row houses are permitted under the regulations 
of May 12, 1958 and were prohibited under prior A"R" Boning classifi- 
cation. 
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SIXTH DEFENSE 
Defendants deny that plaintiffs will be caused irreparable injury. 
Defendants deny allegations in paragraphs two (2) and seven (7) relating 
to the range of value of existing houses in the area and the description 


of the area as a “highly developed area of single family detached homes.” 


on + —_— 


Attorney for Defendant 
[Filed Oct. 9, 1958] 
ORDER 

Upon consideration of the various motions before the Court and, 
after hearing argument of counsel thereon, it is by the Court this 4th 
day of October, 1958, 

ORDERED that: 

1. Defendants’ motion to dismiss amended complaint for failure 
to join indispensable parties be and the same is hereby denied; 

2. Defendants’ motion for leave to file amended answer to amended 
complaint be and the same is hereby granted; 

3. Defendants’ motion to substitute for party defendants be and 
the same is hereby granted without prejudice to the standing of Defen- 
dants’ Smith and Marlowe to seek recovery of damages upon surety bond; 

4. Defendants’ motion for summary judgment be and the same is 
hereby denied without prejudice; 

5. Defendants’ motion for damages upon surety bond be and the , 
same is hereby denied without prejudice; 

6. Plaintiffs’ motion for summary judgment be and the same is 
hereby denied without prejudice; 

7. Plaintiffs' motion for a more definite statement be and the 
same is hereby denied. 

It is further ORDERED, pursuant to the provisions of Rule 19(b) 
of the Federal Rules of Civil Procedure, that Robert E. McLaughlin, 

David B. Karrick, Colonel A.C. Welling, J.George Stewart, and Conrad 
L. Wirth, as the Zoning Commission of the District of Columbia, be and 
are hereby made parties hereto and be summoned to appear in this action 
and that plaintiffs, on or before October 17,1958, shall cause to be 
served on said persons a copy of this order and of the amended 
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complaint filed herein. | 
/s/ Edward A. Tamm 
Seen: Judge 


/s/ John H. Pratt, Atty. for Plaintiffs 
/s/ J. Roy Thompson, Atty. for Surety 


[Filed Nov. 5, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM R. CASTLE, ET AL., ) 
Plaintiff, | 
Vv. ) Civil Action No. 1705-58 
ROBERT E. McLAUGHLIN, ET AL., ) : 
Defendants. 


MOTION FOR SUMMARY JUDGMENT ON AMENDED 
COMPLAINT FOR INJUNCTION 


The defendants McLaughlin, Karrick, Welling, Stewart and Wirth 
(members of the Zoning Commission of the District of Columbia) move 
the Court for summary judgment on the amended complaint for injunction 
filed herein and state as grounds therefor that the amended complaint 
when considered together with the previous record of the case in this 
Court clearly indicate that defendants are entitled to summary judgment 
as a matter of law. : 


CHESTER H. GRAY 
Corporation Counsel, D.C. 


GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


ANDREW G. CONLYN 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendants members of 

the Zoning Commission, D. C. 
District Building - Washington 4, D.C. 





[Certificate of Service ] 


[Filed November 5, 1958] 


AFFIDAVIT OF ROBERT O. CLOUSER 
I, Robert O. Clouser, being first duly sworn, on oath, depose 
and say that: | 
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I am Director of Planning for the Zoning Commission of the 
District of Columbia. 

I have examined the records of the Zoning Commission in my 
custody and find that: 

1. On Wednesday, April 17,1957, a notice was published in the 
Washington Star Newspaper of a hearing before the Zoning Commission 
in Room 500, District Building, beginning at 10:00 a.m., Monday, May 
27,1957, for the purpose of considering proposed amendments to the 
Zoning Regulations and Map as provided by the Zoning Act of 1938 (Public 
Law No. 684, 75th Congress; 52 Stat. 797). 

2. That the above notice included a general summary of the pro- 
posed amendments of the regulations and the boundaries of the territory 
included in the amendments of the map. 

3. That a hearing was held on May 27,1957 as announced and 
persons present were given an opportunity to be heard. 

4, The amendments of the regulations and maps received a 
favorable vote of a full majority of the Commission. 

5. A copy of the map and regulations as amended and established 
was filed in the office of the Engineer Commissioner of the District of 
Columbia and a copy of each was published in the Washington Star News- 
paper on Saturday, May 10,1958. 

ROBERT O. CLOUSER 
[JURAT | 


[Filed Nov. 12, 1958] 
AMENDMENT TO AMENDED ANSWER 
Defendant Domain, Inc., a corporation organized and existing 
under the laws of the District of Columbia, is substituted for defendants 
Walter Marlowe and Sydney B. Smith in the Amended Answer to Amended 
Complaint. 


CONSENTED TO: /s/ Eugene L. Goodridge 
John H. Pratt | Attorney for Defendants 


Attorney for Plaintiffs 
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[Filed Nov. 18, 1958] 
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 
Should the Court decide, in connection with pending motion of 
defendants McLaughlin, et al., for summary judgment, that there is no 
genuine issue of material fact,plaintiffs move for summary judgment 
pursuant to Rule 56 (a) of the Federal Rules of Civil Procedure. 


JOHN H. PRATT 
* * * 


Attorney for Plaintiffs 


[Filed Nov. 18, 1958] 


ANSWER TO MOTION OF DEFENDANTS 
McLAUGHLIN, ET AL. FOR SUMMARY JUDGMENT 


For answer, plaintiffs assert that the motion for summary judg- 
ment of defendants McLaughlin, Karrick, Welling, Stewart and Wirth 
(members of the Zoning Commission of the District of Columbia) should 
be denied for the following reason. The amended complaint, in chal- 
lenging the validity of the Zoning Regulations promulgated May 12, 1958, 
raises several genuine issues of material fact which cannot be adjudi- 
cated on summary motion. : 
JOHN H. PRATT 
Attorney for Plaintiffs 





[Filed Nov. 25, 1958] 


OPPOSITION TO PLAINTIFFS' MOTION FOR SUMMARY 
JUDGMENT 


The defendants herein oppose plaintiffs’ motion for summary 
judgment and state as grounds therefor that the amended complaint fails 
to state a cause of action against them upon which relief can be granted 
and that the defendants are entitled to summary judgment. 

The defendants incorporate as a part hereof by reference, the 
memorandum of points and authorities in support of their motion for 


summary judgment previously filed herein. 
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Plaintiffs reiterate in their memorandum of points and authorities 
in support of their present motion for summary judgment that they were 
given no notice of the amendment changing the zoning of the property 
concerned from R-1-B which existed prior to the hearings which com- 
menced on May 27,1957, and at the same time, state that the zoning 
which had been in effect for many years was for all intents and purposes 
the same zoning, whereas, admittedly in spite of a notice to the effect 


that the zoning regulations in their entirety would be amended so that 


no section of the present regulations or map will remain unchanged they 
attended the hearing and remained mute, allegedly relying on a proposal 


in the form of a map published at the same time as the notice and re- 
ferred to therein. 

The case of Village of Mill Neck v. Nolan, 233 App. Div. 248, 251 
N. Y.S. 533 affirmed, 259 N. Y.S. 596, 182 N.E. 196, cited by plaintiff 
has no application to the instant case. All that is known from the opinion 
of the facts in that case is that the property was devoted to a business 


use before the adoption of a village zoning ordinance, the terms of which 


are not disclosed, and that it was stated that the owner was entitled to 
continue such use, and to erect and maintain certain structures incident 
thereto, upon obtaining the necessary permit and certificate, which 
might not be refused him by the village authorities. (See 86 A. L. R. 691). 
The case clearly dealt with a non conforming use. Further, the Court, 
in its opinion, said that its decision in the matter was to be limited to 
the peculiar facts and circumstances of that case. 

In the instant case, we have a specific notice that no section of 
the present regulation or map will remain unchanged and in the absence 
of any expression by plaintiffs who were present at the hearing, the 
Board was at liberty to make such changes as it saw fit without further 
hearing. 

It is the position of the defendants that the notice given was in 
accordance with the statutory requirements, that plaintiffs were present 
at the hearing and had ample opportunity to be heard and that the amend- 
ments to the zoning regulations were made in conformance with the 
statute and that plaintiffs are therefore not entitled the relief sought but 
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that, on the contrary, defendants are entitled to summary judgment. 


CHESTER H. GRAY 
Corporation Counsel, Dac. 


GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


ANDREW G. CONLYN 
Assistant Corporation Counsel, D. C. 
Attorneys for Defendants, Members 

of the Zoning Commission 
District Building - Washington 4, D.C. 





[Certificate of Service | 


[Filed Nov. 26, 1958] 

MOTION FOR SUMMARY JUDGMENT ON AMENDED COM- 

PLAINT FOR INJUNCTION AND ANSWER OF DEFENDANTS 

DOMAIN, INC. AND BRANDT TO SES MOTION FOR 

SUMMARY JUDGMENT 

Defendants Domain, Inc. and Brandt join in the ae for sum- 
mary judgment filed herein by defendants McLaughlin, Karrick, Welling, 
Stewart and Wirth (members of the Zoning Commission of the District 
of Columbia) and oppose plaintiffs' motion for summary judgment. 

1. There is no genuine issue of fact as to the enactment of the 
instant zoning regulations. The contents of the public notice as published, 
and the record of the hearing are part of the record in this case. Itis 
undisputed that the zoning map incorporated by reference in the public 
notice of the proposed zoning regulations showed the instant area as 
R-1-B. Plaintiffs' claim of irreparable injury, as affecting the right to 


injunctive relief, does not become pertinent until the invalidity of the 


instant zoning regulations is established. | 

2. Plaintiffs were afforded the notice and hearing as required by 
Section 3 of the Act of June 20, 1938 as amended (D. C. Code, Sec. 5-415), 
and summary judgment in favor of all defendants should be granted as a 


matter of law. See Memorandum of Points and Authorities in Support of 
Motion for Summary Judgment filed by other defendants herein. 
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3. If the Court should find as a matter of law that the instant 

zoning regulations were not validly enacted, then plaintiffs claim for 
injunctive relief depends upon a further showing of irreparable injury 

to be caused by the building of substantial row town houses in the instant 
area. The issue of irreparable injury raises a genuine issue of fact. The 
essential character of the area is disputed. Therefore, plaintiffs’ motion 
for summary judgment should be denied as to defendants Domain, Inc. 


and Brandt. Rule 56(c), Federal Rules of Civil Procedure. 


Eugene L. Goodridge 
Attorney for Defendants 
Domain, Inc. and Brandt 


[Certificate of Service ] 


[Filed January 14, 1959] 
OFFICIAL TRANSCRIPT 
Washington, D. C. 
December 12, 1958 

The above-entitled cause came on for hearing on Defendants’ 
Motions for Summary Judgment and Plaintiffs’ Motion for Summary 
Judgment, before the HONORABLE EDWARD A. TAMM, United States 
District Judge, at 10:55 a.m. 

APPEARANCES: 


JOHN H. PRATT, Esq., 
Counsel for Plaintiffs 


EUGENE L. GOODRIDGE, Esq., 
Counsel for Defendants Domain, Inc., and Brandt 


ANDREW G. CONLYN, 
Assistant Corporation Counsel, 
Counsel for Defendants Members of Zoning Commission 
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PROCEEDINGS 
THE CLERK: Castle v. McLaughlin. | 
THE COURT: The District of Columbia's Motion for Summary 
Judgment is the first Motion on the calendar. | 
MR. CONLYN: I am prepared to proceed. : 
Mr. Goodridge, who represents the other Defendants, was here 


a few minutes ago. He is not present right now. I understand he is in 
Judge Holtzoff's Court. I don't know whether Your Honor wants me to 
proceed. | 

THE COURT: He didn't notify this Court that he was committed 
any place else. | 

MR. CONLYN: I will proceed. 

THE COURT: That is his responsibility. 

You may proceed. 

MR. CONLYN: My name is Conlyn, if the Court please, and Iam 
Assistant Corporation Counsel; and in this matter, I represent the 





Zoning Commission of the District. | 

This is a Complaint in which the members of the Zoning Com- 
mission are named along with several property owners as Defendants. 

There is no relief asked specifically against the Zoning Com- 
mission. There are allegations that certain sections of the Zoning Laws 
of the District of Columbia were illegally enacted. : 

THE COURT: Iam confused as to whether there was one public 
hearing or two hearings on this particular rezoning proposal. Were 
there two hearings ? : 

MR. CONLYN: There is only one about which this Complaint is 
made, if I understand correctly. There is -- : 

THE COURT: Just address the Court, if you wil. 

MR. CONLYN: Excuse me. 

I know that subsequent to the issuance of a restraining order by 
Judge Holtzoff, there was a hearing to amend the existing zoning regu- 
lations. But I don't think this case is concerned with that. 
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THE COURT: That constituted a second hearing, then, actually; 
did it? 
MR. CONLYN: No, sir. That was an entirely different hearing. 


It concerned the same property, but it was a different hearing. And as 


I understand, this Complaint is against the original hearing; and that is 
the one that I propose to address myself to. 

THE COURT: Very well. 

MR. CONLYN: I would like to call the Court's attention to the 
fact that the only relief prayed for in the Complaint is: 

"Plaintiffs pray that this Court enjoin Defendants, their 
agents, servants, employees and assignees, temporarily and 
permanently, from building, erecting or constructing on the 
aforesaid lots in Square 2518 any row houses as would other- 
wise be permitted under the presently outstanding building 
permits issued Defendants by the District of Columbia." 

And for such further and other relief as the Court may see fit. 

There is nothing asked there, except in the second part, "such 
further relief," for any relief against the Zoning Commission. 

However, I feel bound to make some explanation to: the Court as 
to why the Zoning Commission believes that these regulations were 
legally enacted. 

The Zoning Law, if the Court please, which is Title 5, Section 
415 of the District of Columbia Code, provides that: 

"At least 30 days’ notice of the time and place of such 

hearing...” 
that is, the hearing to amend or change the zoning regulations and 
maps -- 
", . - Shall be published at least once in a daily newspaper, 
or newspapers of general circulation in the District of 
Columbia. Such published notice shall include a general sum- 
mary of the proposed amendment or amendments of the regu- 
lation or regulations and the boundaries of the territory or 
territories included in the amendment or amendments of the 
map or maps and the time and place of the hearing." 
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If the Court please, at that time there was a great deal of dis- 
cussion about the existing zoning regulations and a great deal of dis- 
satisfaction. : 

THE COURT: And a great deal of what? | 

MR. CONLYN: Dissatisfaction with the existing zoning regula- 
tions. And the Zoning Commission undertook to revise the entire 
zoning regulations of the District of Columbia. : 

On April 17,1957, this notice was published in the Washington Star: 

"Notice is hereby given that a public hearing will be held by 
the Zoning Commission in Room 500, District Building, beginning 
at 10:00 a.m., Monday, May 27,1957, for the purpose of con- 
sidering proposed amendments to the Zoning Regulations and 

Maps as provided by the Zoning Act of 1938 .. oy 
and cites the Public Law. : 

"The Zoning Commission proposes to amend the Zoning Regu- 

lations and Zoning Map of the District of Columbia in their en- 

tirety so that no section of the present Regulations or Map will 
remain unchanged. The law requires that the boundaries of pro- 
posed amendments to the Zoning Map and a general summary of 
proposed amended Zoning Regulations be published at least once 

in a newspaper of general circulation in the District of Columbia. 

In accordance with that requirement, notice is hereby given that 

the boundaries of the territory included in the proposed amend- 

ments to the Zoning Map are as follows:" : 


And it proceeds to outline the boundaries of the District of 
Columbia in its entirety. And states: | 
"The foregoing description encompasses the whole of the 


land area of the District of Columbia. The proposed amendments 
of the Zoning Map will affect the zoning on all real property 
located within the boundaries of the District of Columbia as 
above described, except that property owned by the Federal 
Government. Every lot and parcel of real property located 
within the District of Columbia will be affected. 
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"The proposed Regulations are contained in a number of 
articles beginning with number 11. Every article contained in 
the proposed Regulations is mentioned in the following general 


summary." 


Then follows a general summary of those articles in very fine 
print, with which we are not concerned today. 

In rather large print -- in fact, the largest print in the whole 
ad -- it says: 

"Copies of the text of the proposed revised Zoning Regu- 
lations may be obtained without cost from the office of the 
Zoning Commission, Room 204, District Building. 

"A copy of the proposed Zoning Map is available for in- 
spection in the office of the Zoning Commission, Room 204, 
District Building, daily, Monday through Friday, from 8:30 
a.m., to 4:30 p.m." 


And there is a description -- I think I had better read it: 

"The Zoning Map of the entire District of Columbia has 
been divided into ten sections. A limited supply of such sec- 
tional maps drawn on a more reduced scale than that of the 
master Zoning Map referred to in the preceding paragraph 
is available without charge at the Zoning Office, Room 204, 
District Building. 

“Approximately 1, 000 copies of the Zoning Map and a 
like number of copies of the Regulations have already been 
distributed to organizations and individuals known to be in- 
terested in the subject. 

"Thomas A. Lane, Conrad L. Wirth, J. George Stewart, 
Robert E. McLaughlin, David B.Karrick, Zoning Commission. 
of the District of Columbia." 


This map that is referred to is a map that was made as a result 
of a study by a Mr. Lewis. 
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Congress authorized or appropriated $60, 000 for a study of the 


Zoning Regulations and Map of the District of Columbia; and this Mr. 
Lewis was hired as an expert to make a study and make a recommenda- 
tion. : 
THE COURT: I am familiar with the background of the Lewis plan. 
Why do you think you are entitled to Summary Judgment in this 
case? : 
MR. CONLYN: Because, Your Honor, the gist of the complaint 
is -- and I might state that there is no question that the notice was 
timely given. There is no question that the meeting was held. In fact, 
this is a copy of the minutes, this large book, which you will see is at 
least six inches thick. | 

The Complaint is that on the map as published, the area con- 
cerned was shown to be zoned for detached dwellings only; whereas in 

the final Regulation as published, the area was zoned to permit 
row houses. : 

Now, the Complaint is that since it was shown on the proposed 
map as published as zoned for detached houses, and that since the final 
Order, final Regulation as published was different from that, that the 
hearing was void, and that the hearing was defective, : and that the re- 
sulting Act was void. : 

Our position is, Your Honor, that as shown by these minutes, 
the hearing was completely in compliance with law and that, therefore, 
the Act is not void, and we are, therefore, entitled to a Summary 
Judgment. | 

I would like to point out to Your Honor that this map was one of 
many proposals that the Zoning Commission had. The Zoning Commis- 
sion felt that there had to be some starting point and that, therefore, 
Mr. Lewis" survey, study, was made. Now, there were many, many 
changes made from Mr. Lewis’ survey, as shown by the notes in this 
book. In fact, there were other proposals made which I would like to 
cite to the court. : 
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In a report of the Zoning Advisory Council on Proposed New 
Zoning Regulations, prepared by Mr. Harold M. Lewis, Consultant, 
which is part of this record of the minutes, that Commission stated: 

10 "Mr. Lewis proposes some very material changes in the 
treatment of non-conforming uses and non-conforming structures. 

Summarized as follows: Class 1, 2, 3, 4," 
and so forth. 

And it discusses those proposed changes. It says: 

"While the Council is in accord with the objective of the 
proposed regulations governing non-conforming uses, it be- 
lieves that because some of them involved such material change 
from present procedure, that the new provisions should be care- 
fully reviewed by the Corporation Counsel. It would appear also 
that several of the provisions regulating non-conforming struc- 
tures are ambiguous and inconsistent with the desired objectives. 
The Council will give further study to this subject." 

THE COURT: What is the point? Why do you read that? 

MR. CONLYN: I read that to Your Honor to show that in the view 
of the Council that submitted this report, that it was merely a proposal. 
That it was not considered to be binding. 

The Plaintiffs’ position in this matter is that since this proposal 
was published, and since it was not followed, that it is void. 

11 Now, Plaintiffs admit that they were represented, that they were 
present at the hearing. They don't deny that they got notice. They ad- 
mit they got notice and they were present, and they discussed other 
properties. But they sat through the hearing and made no statement as 
to this particular property. They just assumed the map was going to 
be followed. And they claim now that the map proposal is binding on 
the Commission; that the Commission was bound to follow that map as 
published. 

There is no requirement that they even publish such a map. It 
was purely discretionary with the Zoning Commission whether they 
would publish such a map or not. And as shown by this report that I 
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13 
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have just read, and several others similarly by the National Capital 
Planning Commission, wherein they make certain comments about the 
Lewis proposal, it is shown that this proposal was merely such, that 
it was not to be taken as what would be done if no augue: pro or con 
was made, as was the case here. : 

Plaintiffs are saying, since nothing was said about it, that the 
Commission is bound by it. ; 

I say to Your Honor that in the very notice the Commission said 
that no lot or parcel would be unaffected, that they proposed to change 
the entire Regulations, and that there was a burden on the Plaintiffs in 

this case to come in and make known their desires, to come in 
and say: Even though you have shown it on your map, you have said in 
your notice that you propose to change all the Regulations. I want to be 
heard to say that I want to go on record as being in favor of the proposal 
as put up by Mr. Lewis. | 

They didn't come in and say that. They didn't come in and say: 
We oppose any change that the Board might in its further consideration 
of this make. | 

And it didn't close with the hearing, if Your Honor please. The 
Commission considered all of these proposals. I think it took practically 
over a year before they came up with the decision. And they considered 
all of these proposals. : 

It is our position, Your Honor, that without anything further, 
with nothing said either pro or con on that particular zoning, that the 
Commission was free to do as it pleased, to change it or leave it as it 
saw fit, whatever the Commission decided in its closed session. 

I would like to cite a case, if Your Honor please, from our Court 
of Appeals. This is Red River Broadcasting Company vs. Federal 
Communications Commission, and it appears in 69 Appeals D.C., page 
1, the first case. And on page 5, the last paragraph on page 5, it says: 

"The right to administrative relief is a privilege afforded 
by law to persons who consider themselves interested or ag- 


grieved. Unless the interests of such a person are brought to 
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the attention of the Commission through established procedural 
channels, it will be impossible for it to give them proper con- 
sideration. The Act and the Rules of the Commission have made 
adequate provision therefor. The burden, therefore, is and 
properly should be upon an interested person to act affirmatively 
to protect himself. It is more reasonable to assume in this case 
a legislative intent that an interested person should be alert to 


protect his own interests than to assume that Congress intended 


the Commission to consider on its own motion the possible effect 

of its action in each case upon every person who might possibly 

be affected thereby. Such a person should not be entitled to sit 
back and wait until all interested persons who do so act have 
been heard, and then complain that he has not been properly 
treated. To permit such a person to stand aside and speculate 
on the outcome, and if adversely affected come into this Court 
for relief and then permit the whole matter to be reopened in his 
behalf would create an impossible situation." 

14 AndIsay to Your Honor that that is the same thing we are faced with 
here. There were many sections of the Lewis Proposal that were 
changed without any discussion at this hearing. That this hearing was 
to hear any argument either way, to give everyone an opportunity to 
voice his feelings in the case. And the notice so states that they must 
come in. That every parcel and lot would be affected. 

THE COURT: I think you are shadow-boxing with the issue that 
the Plaintiffs raise. The Plaintiffs say that they had no notice -- this 
is the practical import of their statement -- that the zoning was going 
to be changed on this property; that the map showed that it was to stay 
in the status in which it was. There was no discussion at the meeting. 
Consequently, they had no actual notice that there was any change pro- 
posed in their zoning. 

What do you Say to that? 

MR. CONLYN: I say to that, Your Honor, that they are dis- 
regarding the notice completely and relying on a map that was merely a 
proposal. The notice very specifically said that no lot would remain 
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unchanged, would remain unaffected; and that the entire Regulation was 
going to be changed. | 

They can't disregard that. That notice is there, And that is the 

required notice. That is the notice that was required by law. 

The map is not even required to be published. They could have 
gone ahead without even publishing the map; but the Commission felt 
that out of an abundance of caution, they should start from somewhere, 
that they couldn't just start off in the middle of nowhere and have a 
meeting, have a hearing to decide on changes to the entire Zoning Regu- 
lations, Zoning Map of the entire District of Columbia without some 
guide. That this map was merely a guide. And if the Zoning Commis- 
sion saw fit, it could change that map. And the only thing it had to 
consider was arguments presented by the people who were notified to be 
present. And Plaintiffs were present. There is no question about that. 
They were present in the hearing. ! 

THE COURT: There is no question raised by the Pleadings about 
their being present or being represented by counsel. | There is no issue 
made of that. : 

MR. CONLYN: The only issue is as to whether this map was 





binding on the Commission. AndI say, your Honor, that it was not 
binding; that it was merely a guide. 

That is the position of the Commission. I will leave it to Mr. 
Goodridge to discuss the relative losses of the property owners in the 


area. We are only concerned with the validity of the acts of the Com- 


mission. 

MR. GOODRIDGE: If Your Honor please, the argument that we 
must necessarily make is a far narrower argument than must be ad- 
vanced on behalf of the Zoning Commission. : 

I have prepared here a memorandum for the record which is 
merely by way of amplification of the argument to be made this morning. 
It contains no new matter than is already contained in the record before 
this Court. I would like leave to file it. I have handed copies of the 


argument, sometime before, to opposing counsel. 
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THE COURT: Very well, you may file it. 

MR. GOODRIDGE: Having been absent from the beginning of the 
argument -- I was before Judge Holtzoff, Your Honor. I had spoken to 
your Clerk in your Chambers at 9:30, informing him that I would not be 
able to be present until this time. 

THE COURT: Very well. 

MR. GOODRIDGE: I do not know whether the issue was ade- 
quately discussed as to whether there is a genuine issue of fact as to 
the question of the compliance with Section 3 of the Act of 1938. 

I assume -- if Iam incorrect, I would like to be corrected -- 
that an adequate statement was made to show that there is no genuine 
issue of fact. That the notice, the publication of it, the contents of the 
notice are fully before the Court. The record of the hearing is before 

the Court. In particular, the statements that were made by Plain- 
tiffs in that hearing. 

Our position must be that what Plaintiffs thought is in no way 
material to a decision of the case. That what the Court must determine 
is what is the purpose of the notice provision in Section 3 of the Act of 
1938; and was that purpose effectuated with respect to the particular 
notice given. 

Again, so that my argument can be highlighted, the essential 
point of difference between our argument and the District's argument 
is that the proposed map which showed the proposed tentative zoning 
in this area as R-1-B was actually a change of zoning from the AR 
zoning that had existed theretofore. 

In our minds, this point is crucial, because if there was no speci- 
fic change pending, then we would certainly say that there could be no 
notice. I will come to that point now in the orderly course of my argu- 
ment, but I have addressed these preliminary remarks so that Your 
Honor could appreciate our point of view, that this is not merely a 
repetition of the District's argument. 

The question presented is whether the Zoning Commission com- 
plied with the notice and hearing provisions of Section 3 of the Act of 


mi 
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Plaintiffs notice and hearing in enacting the Amendments of May 12, 
1958 to the Zoning Regulations of the District of Columbia. 


19 
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1938, Title 5, Section 415, D.C. Code, 1951 Edition, by affording 


The pertinent portions of Title 5, Section 415 of the D.C. Code 


are as follows: 


"The Zoning Commission may from time to time amend 
the Regulations or any of them, or the Maps or any of them. 
Before putting into effect any Amendment or Amendments of 
said Regulations, or of said Map or Maps, the Zoning Com- 
mission shall hold a public hearing thereon. At least 30 days’ 
notice of the time and place of such hearings shall be pub- 
lished at least once in a daily newspaper or newspapers of 
general circulation in the District of Columbia. Such pub- 
lished notice shall include a general summary of the proposed 





amendment or amendments of the Regulation or Regulations 
and the boundaries of the territory or territories included in 
the amendment or amendments of the Map or Maps, and the 
time and place of the hearing. At such hearing, it shall afford 
any person present a reasonable opportunity to be heard." 
There is no case in the District of Columbia construing the 
foregoing notice and hearing requirement; and the cases cited 


by Plaintiffs in their opposing Motion, €ross-Motion for Summary | 
Judgment, do not apply to the instant situation in fact. : 


They cite a Pennsylvania case that had to do with the actual 


publication of the Regulations as adopted. 


We indicated, when we had our prior argument on these Motions 


for Summary Judgment, which were denied because the Zoning Com- 
mission was not in the case, and the case was not in proper posture 


for consideration for Summary Judgment -- we pointed out to the Court 
that that certainly would be the law in the District if they did not actually 
publish the Regulations adopted. So that is not applicable. 

The New York case is not applicable on the facts. 
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It should also be pointed out to the Court that we are dealing with 


a particular situation in the District of Columbia; that the general 
method of adoption of Zoning Regulations in the States varies from that 
which is used in the District of Columbia. 

In most of the States, the towns, municipalities, the zoning that 
is proposed may only be accepted or rejected. There is not the basic 
discretion after hearing to adopt the zoning which fits the situation. 
You merely hear the pros and cons. Therefore, it must be concluded 
that this case is one of first impression. 

The enactment of Zoning Regulations is a legislative function. 
There is no constitutional requirement of notice to property owners be- 
fore Zoning Regulations may'be adopted. The requirement of notice 
arises out of the statute under which Congress delegated to the Zoning 
Commission of the District of Columbia this legislative function, first, 
under the Act of 1920, and then under the Act of 1938. 

The Act of 1920 authorized the Zoning Commission to adopt 
Zoning Regulations for the District of Columbia within six months after 
notice and hearing. The purpose of the notice was to inform the public 
that the subject of zoning was under consideration, and to secure their 
views on zoning. 

There was no requirement of informing the public with the kind 
of particularity that is involved where pursuant to public hearing a 
Zoning Body must adopt or reject the proposals, those specific pro- 
posais which are stated to the public. 

The Zoning Commission had full discretion to adopt a zoning 
scheme for the District of Columbia. As a legislative body, it could 
look to the hearings and such other sources of information and advice 
as were available to it in arriving at its final judgment. 

The power of the Zoning Commission to amend its Regulations 

under the Act of 1920, and under the Act of 1938 -- we shall go 
into more detail on that later -- was not intended to be more limited 
than said Commission's power to adopt the original city-wide Regu- 
lations. 
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Private property owners have no vested right in existing zoning. 
Zoning is subject to change. The Commission is not bound to accept 
or reject its own proposed tentative amendments of its Regulations. 
But after hearing may, based on the hearing and other continuing in- 
quiries, arrive at a final judgment as to the changes in zoning to be 
made, different from those which were tentatively proposed by it, so 
long as it does not act arbitrarily and capriciously. : 

A study of the legislative history of the notice and hearing pro- 
vision as to amendments in the 1938 Act shows that the 1920 and 1938 
Acts are the same, except that the 1938 Act extended the time period 
of the notice from 10 to 30 days. 

I would like to read at this time from the Report of the Committee 
of the District of Columbia which accompanied H. R. 98.44, which be- 
came the Zoning Act of 1938. 

"Section 3 of the Bill continues in force the existing Zoning 
Regulations promulgated under the said Act of March 1, 1920 
until amended in the manner provided in this Bill. Wy 
And it is provided in this Bill: ! 

"That any amendment may be made by the Zoning Commis- 
sion after public hearing, 15 days’ notice of which shall be pub- 
lished in a daily newspaper. This Section differs from existing 
law primarily in that the time for the notice is extended from 
10 to 15 days, and also eliminates the requirement that the 
Commission must hold a public hearing upon the petition of 
property owners affected who comply with the conditions set 
forth in Section 4 of the existing law. The Committee, how- 
ever, recommends that this Section be amended to provide 
specifically that the notice shall be published at least once 
and that the time which must elapse between the publication 
of the notice and the hearing be extended to 30 days, so that 
the owners of property affected and citizens associations, and 
other civic groups, may have ample eoportuaaty to study and 
consider the amendments proposed." ! 
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The essential purpose of the notice provision in the 1938 Act is 


to provide the public with a general summary of the amendments in the 
areas affected. It is to inform the public of the zoning issues and the 
areas affected that were opened for reconsideration of the Zoning Com- 

mission. No member of the public properly could rely that the 
Zoning Commission would adopt the proposed tentative amendments. 
The reopening of the zoning admitted of the possibility that different 
changes within the scope of the parts of the Regulations reopened would 
be adopted by the Commission in the exercise of its final judgment. 

Plaintiffs have made no claim that the Zoning Amendment actually 
adopted by the Commission as to the instant area substantively was 
arbitrary and capricious. Plaintiffs’ claim was that they were deprived 
of notice and hearing in the adoption of the Amendment. 

What Plaintiffs actually did or thought in response to the public 
notice published does not determine the adequacy of the notice in the 
instant case. The adequacy of the notice can only be determined from 
a study of the contents of the notice in relation to the purpose of the 
notice. 

The notice, which incorporated by reference the Zoning Maps, 
specifically indicated a proposed change for the instant area from AR 
to R-1-B. 

The Court will take judicial notice of the Zoning Regulations of 
the District of Columbia. A comparison of R-1-B and AR classifications 
shows that they are not substantially identical zoning classifications. 
Under the AR classification, you could have semi-detached as well as 

24 detached, single-family residences. Under R-1-B, you can have 
only detached, single-family residences. The original zoning "AR", 
the tentative proposed zoning, "R-1-B," and the Amendment actually 
adopted, "R-3" zoned the instant area as a single-family residential 
neighborhood. The proposed zoning which would have eliminated the 
possibility of semi-detached houses, raised and reopened the issue 
fairly and squarely as to the nature of the houses to be permitted in 
this single-family residential area. Detached, semi-detached, and row. 





69 | 
Plaintiffs appeared at the hearing, through their representative, 


John H. Immer, and supported in general the proposed zoning plan for 
the District of Columbia and in particular the maintenance of a single- 
family residential area. | 

The hearings, Volume 4, page 179, which are part of this record, 
will show that my summary of this statement is an accurate, completely 
accurate abstract of Plaintiffs’ statement at the hearing. 

Mr. Immer did not respond, however, to the issue at hand. The 
nature of the houses to be permitted in this single-family residential 
area. Why he did not do so is a matter of speculation. Was it because 
the tentative amendment involved. an up-grading of zoning of the area 

25 and Plaintiffs felt that the less they said the better the chances 
of not stirring up contention as to the amendment? : 

In any event, why this was done is immaterial to the case. The 
conclusion is inescapable that having been present, and having had an 
opportunity to be heard on the issue presented by the amendment, 
namely, what was the nature of the houses to be permitted in this single- 
family residential area, the Plaintiffs, through their representative, 
had a reasonable opportunity to be heard as to the amendment. 

This concludes the principal part of our argument in the original 
opposition that we filed as to Defendants Domain, Inc. ,» and Brandt to 
Plaintiffs' Motion for Summary Judgment. | 

We should like to make the following statement. If the Court 
should find that the Regulations were validly promulgated, then the en- 
tire case is disposed of at this point, and Summary J udgment should 
be granted as a matter of law to all of the Defendants. 

However, as Mr. Pratt has stated in his opposition to the Motion 
for Summary Judgment, there is a very real issue of fact as to the 
question of irreparable injury. After all, the determination of the 
validity or invalidity of the Zoning Regulations is only a first step in 
the final determination of whether the Plaintiffs are entitled to injunctive 

26 relief. To secure injunctive relief, they must not only show that 
the statute was invalid, but under the very terms under which the Court 
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of Appeals indicated they could bring their suit, they must show that in 
order to have standing to sue, that they are specially damaged. And 
further, in order to secure injunctive relief, that they are irreparably 
damaged. 

The issue of irreparable injury raises a genuine issue of fact. 

The essential character of the area is disputed. Plaintiffs allege that 
the area is substantially of a character -- or, substantially, detached 
homes in character. 

THE COURT: As I understand your argument, in so far as your 
Motion for Summary Judgment is concerned, there is no disputed issue 
of material fact; that in opposition to the Plaintiffs’ Motion, you say 
there is a disputed issue of fact. Is that right? 

MR. GOODRIDGE: We say that if the Regulation was valid, then 
Plaintiffs’ case must fall entirely; but that if Your Honor should find, 
as between the Plaintiffs and the Zoning Commission, that the Regula- 
tion was invalidly promulgated, then Plaintiffs, as to Defendants 
Domain, Inc., and Brandt, have a further burden to sustain, namely, 
that they are entitled to injunctive relief. And in order to-do so, they 

27 must then show there is irreparable injury. The question of 
irreparable injury does not arise until you show the invalidity of the 
promulgation of the Regulation. 

And we do say that the essential character of the area in question 
is disputed. Plaintiffs describe it as an area of detached homes. There 
are prior affidavits in the case, and there was a day-long hearing be- 
fore the Zoning Commission on July 17, which went into this very ques- 
tion all over again. We Say that the character of the area is vastly 
different; that over half the homes in the area are row houses, semi.- 
detached houses; and we think it would be a very serious question that ; 
even if the invalidity of the Regulations was established, that these : 
particular Plaintiffs, coming under the section prescribed by the Court » 





of Appeals, that they could show any special damage arising out of the " 
building of row houses, substantial row town houses in an area in which 
all around you have substantial row town houses. 
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We call this to the attention of Your Honor because we think that 
if the Regulation is declared invalid, then the case splits into two parts. 
We think that we would be bound as to the finding on validity or invalidity; 
and the only remaining question then would be the determination of ir- 

reparable damage and special damages. If Your Honor finds 
that it was validly promulgated, then the Plaintiffs have no standing 
whatsoever to claim injunctive relief based on the invalidity of the 
Zoning Regulations; and, therefore, all Defendants would be entitled 
to Summary Judgment as a matter of law. 





We do not think there is any genuine issue of Be as to the ques- 
tion of the validity or invalidity of the promulgation of the Zoning 
Regulations. | 

That is all. : 

THE COURT: I think we will take a short recess, Mr. Marshal, 
in order that the reporter may change the paper in her machine. 

(Whereupon, a short recess was taken. ) : 

MR. GOODRIDGE: If Your Honor please, I was not present in 
the Court Room when Mr. Conlyn began his discussion of the case. 

At the time, Your Honor asked him a question concerning 
whether or not there were not two hearings concerning this matter. I 
would like for the record to answer that question because I have com- 
plete knowledge concerning it. : 

There was the original board hearing which resulted in the 
comprehensive Amendments to the Regulations, as of May 12, '58. 

29 On July 17,1958, pursuant to a petition filed to amend the 
zoning in this area from R-3 to R-1-B, there was a full and extensive 
hearing before the Zoning Commission on this point, band a full report 
of the Zoning Advisory Council. ! 

The record of those hearings, the contents of the Report of the 
Zoning Advisory Council are in the record before Your Honor. 

As a consequence of that full hearing, the petition to amend the 
zoning from R-3 to R-1-B was denied, principally on the ground that 


the R-3 zoning properly characterized the character of the area that 


was there. 
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In the original statement of the Lewis Zoning Proposals, it was 
stated as an objective of that Zoning Amendment that each zoning cate- 
gory or classification should accurately fit what was the present condi- 
tion of building in the area. 

MR. PRATT: My name is Mr. Pratt. 

If Your Honor please, you have heard this matter, I think, in ex- 
tenso, on a previous occasion; and I will try to be brief. 

First of all, I would like to present to the Court Professor James 
Murdock, who is a member of the Bar of this Court, and one of the 
property owners in the area, and a person very much interested in this 
proceeding. He appears down here representing the particular individual 

30 Plaintiffs and the group that are bringing this action. 

At the time of the last hearing, if Your Honor will recall, Motions 
for Summary Judgment were denied without prejudice, and we were 
directed to bring in the Zoning Commission as a proper party defendant 
and that, of course, we have done. 

The Zoning Commission has filed its Motion for Summary Judg- 
ment, in which the other Defendants Domain, Inc., and Mr. Brandt, 
join; and you have just heard argument from Mr. Goodridge. 

I would like at the outset to nail one thing down that Mr. Goodridge 
left with you when he sat down for the last time, or sat down last. That 
has to do with the nature of the zoning, the Zoning Commission hearing 
which took place in July. 

That, of course, involved an amendment of presumptively valid 
regulations. It was conceded by Mr. Goodridge throughout this partic- 
ular hearing that the Zoning Commission couldn't determine the validity 
of the Zoning Regulations. That was a judicial function. The Court of 
Appeals has indicated as much. 

So that irrespective of the matter of the differences in the area 
involved -- and they were different -- the differences in the burden of 


31 proof, the differences in the issue, why the proceeding on July 17, 
*58 cannot form the slightest basis for an argument of res adjudicata, 
which I think is implicit in some of the argument that has been made to 
you. 
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Now, getting back to our position, we stated at the last hearing 
and we state today that as far as the posture of this case now is con- 
cerned, it seems to us that there are genuine issues of material fact 
which would preclude the granting of Summary J udgment either way. 

THE COURT: What do you say are those issues of fact? 

MR, PRATT: I think, number one, is what the Zoning Map 
actually sets forth. I think the argument of the two gentlemen on the 
other side indicates that there is an issue of fact as to what the Zoning 
Map actually was. : 

THE COURT: What do you Say that it. set forth? 

MR. PRATT: I think the Zoning Map was incorporated as part 
of the notice, and was formally a part of the notice. I think Mr. 
Goodridge would agree with that. Mr. Conlyn, on behalf of the Zoning 
Commission, denies it. I think that is an issue of fact that has to be 
decided. 

I think in the second place, whether the notice as thus inter- 
preted, including the Map, contained an adequate general summary of 

32 the proposed amendments is an issue of fact. I think whether the 
notice required by the statute was in fact published is an issue of fact. 

I will admit something was published. Now, if the other side 
will stipulate, number one, that the map was incorporated and was in 
fact part of the notice, and if they will stipulate that the notice, as 
containing this map, was substantially different from the Regulations 
as actually promulgated, I think with those stipulations, I would be 
willing to admit that the issues of fact problem disappears from the 
case. But those are very much in the picture; and as I listened to their 
two arguments, which are on two completely different hypotheses, it 
seems to me you are confronted with an issue of fact at the very thres- 
hold of the case. | 


Mr. Conlyn takes the position -- and Iam surprised at this point 


that he would make it -- that merely because a notice is published in 
the paper, and says that no part of the District of Columbia is going to 
remain unaffected, and that sets out the four boundaries of the square- 
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shaped District of Columbia, that in fact is sufficient public notice. 

He made that same argument before Judge Morris in connection 
with the Restraining Order; and Judge Morris said, you don't call that 
adequate notice, do you? 

Yet, the same argument is being made here today. 

Now, Mr. Goodridge takes the position that the 1920 Statute and 
the 1938 Statute are identical in connection with hearing and notice. 
Well, he couldn't be further from the facts. 

The 1938 Statute, which took over after the 1920 Act, for the 
first time made provision for the contents of the notice. It is stated 
specifically. And this is brand new: 

"Such public notice shall include a general summary of the 
proposed Amendment or Amendments of the Regulation, and the 
boundaries of the territory or territories included in the Amend- 
ments of the Map or Maps, and the time and place of the hearing. " 


The 1920 Act merely provided for a hearing and provided that the 
time and place should be set forth. There is no provision that the pro- 
posed Amendments, the summary of Proposed Amendments need even 
be indicated. 

In this particular case, it is our position that that summary, 
that the statutory requirement for that summary was not complied with. 


Let me point out to the Court just exactly how it worked out in 
this case. 


34 We were well aware of the negotiations, the Lewis Report, of 
the various things that took place, leading up to the over-all revision 
of the Zoning Regulations. We were well aware that on April 17 -- in 
fact, we read it -- 1957, that a notice was published in the Evening 
Star, stating that a hearing or hearings will commence on May 27, 1957. 

We examined them. We noticed the reference to the Map in 

Section 22 of the notice. We went down to the District Building and took 
a look at the map. We saw that the proposed Amendment as respects 
this general area carried on substantially the same zoning, namely, 
the A restricted zoning, which prohibited row houses, that had been 
in effect since 1920. 
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We not only did that. We sent representatives to attend the hear- 

ing. And they covered it extensively. The affidavit of Mr. Immer is 
attached to our Motion. He again took a look at the proposed notice and 
found out that it provided for R-1-B, which, as I say, is a continuation, 
as near as the new Regulations could do it, of the previous restrictive 
zoning. : 
He attended those hearings. He was asked to make a statement. 

He made a statement with respect to some collateral matters, namely, 

the zoning with respect to Foreign Embassies and Chancelleries. Others 
35 of our people made statements. Nowhere was it indicated at any 

time that the proposed zoning set out in this Map was in any way going 

to be affected; that the same zoning was going to continue. 

We had no notice until we read about it on male 12, 1958, when the 
Zoning Regulations were issued. 

THE COURT: But the Defendants say that you had notice by the 
announcement in the Star that said the entire district was going to be 

rezoned. : 

What do you Say to that? 

MR. PRATT: That, Your Honor, we submit is. [entirely faulty. 

We think that the very insertion of a provision in the statute that you 
have got to set forth a summary of the proposed Amendment, and when 
you set forth a summary of those proposed Amendments, while you are 
not stuck with them precisely, the substance of them is binding on you; 
and if you want to depart substantially, as they did in this case, the 
Zoning Commission has to provide an additional notice. 

That, Your Honor, is the reason for the notice provisions. The 
notice provision means nothing if you can publish anything you want, 
proceed to have a hearing which doesn't consider it, and then in star 
chamber or secretly or otherwise come out with something that hasn't 
even been considered. | 

36 THE COURT: But the Defendants say that you had an opportunity 
to be heard, that you were represented at the hearing, and, in fact, 
your representative or representatives spoke upon the subject of zoning, 
and that you, consequently, were afforded the protection that the statute 


requires. 
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MR. PRATT: But we had no notice of a change; and that is what 
the statute, I submit, was designed to give us. 

We read the notice. The matter was never even discussed. And 
we have been through the entire record of the proceedings. The matter 
of changing what was noticed in the Map was never even discussed at 
any time in these public hearings which extended over a period of two 
weeks, And what they came out with, they came out with for the first 
time without any notice to anyone else, they being the only ones that 
knew anything about it. The matter was never even in issue at the 
zoning hearings. And for that reason, we submit that if the notice and 
hearing provisions which are specifically inserted in the statute for the 
first time, and they appear in the '38 Act but not in the 1920 Act, if they 
are to have any meaning at all, they have got to be interpreted to provide 
people be given a fair play by the Government, and that in this instance, 
they don't have it. 

We submit that to that extent, the Regulations as applied to these 
people are invalid. If they want to validate them, they have to provide 

37 the proper notice and follow the requirements of the statute. 

| Now, the authorities, Your Honor, are unanimous. We have 
none in this jurisdiction, but the authorities are unanimous for the prop- 
osition that if you are going to amend a zoning regulation, and the sta- 
tute provides for notice and hearing, you have got to follow the statute. 
And the cases that we cite are precisely on the point. The first two of 
them, a Pennsylvania case and an Arkansas case, relate to the matter 
of the Map. 

In the one case, the Map was hard to find. It was held that that 
was not proper notice. 

In the other case, the Map was unavailable. That was regarded 
as not proper notice. And in that case, the Supreme Court of New York 
case, Village of Mill Neck v. Nolan, 233 App. Div., in that particular 
case, you had a notice, a proposed amendment, and a hearing; and 


then after the hearing, the Village Trustees, who were sitting in the 


same precise position as this Zoning Commission, completely reversed 
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themselves and issued something different. : 

In that particular case, the Supreme Court of New York said, 
very briefly: : 
"The Zoning Ordinance was not adopted in conformity 
with the provisions of the statute, in that substantial changes 
and amendments were made by the Board of Trustees subse- 
quent to the public hearing on the proposed Ordinance, and 
without any new public hearing on said changes and amend- 
ments. The said Ordinance is therefore void." | 


It seems to us we are precisely on all fours with the situation 
that took place there. 

We had no notice; there was no conceivable way that we could 
have raised this issue. We had no notice that this row-house zoning 
was even in contemplation. We do everything that we can do to protect 
our rights. And when the matter is finally issued to the public in the 
form of the promulgated regulations, we find a completely different and 





drastically different regulation than the one that ey announced to us 
that they were proposing. 

I submit again, if notice and hearing mean anything at all, and it 
is designed, I think, to protect the public, it seems to me that people 
in the position of these Plaintiffs ought to be given the opportunity of 
knowing what the Zoning Commission plans to do, so that they can be 
properly heard. : 

That didn't take place in this case. 

MR. CONLYN: I have just this to say, Your Honor. That, of 


course, the position of the Zoning Commission is that we are concerned 


39 with the entire proposition and not just this one particular area. 


That this case here, while it involves only one area, if the zoning change 
in this particular situation were to be declared void, it would affect the 
entire Zoning Act of the District of Columbia. : 

THE COURT: That doesn't have anything to do with the question 
of whether the Zoning Commission was right or wrong; does it? 

MR. CONLYN: No. 
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THE COURT: That is only the size of the error, if one is made. 

MR. CONLYN: The effect of the ruling is my purpose in bringing 
that up. That it would affect more than just this particular area. That 
it would affect the entire Zoning Regulations of the District of Columbia. 

All I can say in answer to Mr. Pratt's statement is, I don't 
specifically recall Judge Morris making the statement he said. It is 
quite possible that he did. And Idon't recall my answer. But I know 
what my answer would be to that if I were asked the same question now. 

THE COURT: Very well, I will ask you the question so I can hear 
what your answer would be. 

MR. CONLYN: I certainly do consider that adequate notice. 
When you publish in a newspaper that you propose to change the regu- 

40 lations so as to affect every lot and parcel in the District of 

Columbia, I think that places the burden on a person interested in one 


particular parcel, particularly when he is present at the hearing, to at 


least stand up and take an affirmative action and say: I want to voice 
my feeling in favor of the Map that is proposed. 

I say, as I have said before, that this Map was merely a study; 
that it was not binding on the Commission. If they decided to change it, 
they were at liberty to do so, particularly when they said they proposed 
to change every zoning classification. 

THE COURT: What is the purpose, then, of having a map with 
certain proposed zoning on it, if that isn't at least tentatively the zoning 
that the Commission intends to follow? 

MR, CONLYN: As I said when I opened, the Commission felt 
that it had to have a starting point, that it couldn't just start out and 
pick up each piece and handle it separately; that it had to have a plan 
and it had to have a proposal; and there were counter-proposals. There 
were several other proposals that were put up by different organiza- 
tions. This one, as I explained -- and Your Honor said he was familiar 
with the Lewis Plan -- was one that was made by a specialist over a 

41 long period of time. This was a recommendation by Mr. Lewis; 
and it was published with the notice so that the public could be guided. 
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But I feel, Your Honor -- and I take that position -- that when the Com- 


mission states that it proposes to change every classification, that 
there is a burden, regardless of whether they add a map that shows a 
proposal which, in effect, des not substantially change the zoning classi- 
fication, that there is a burden on an interested party to come forward 
and express his opinion. i 

THE COURT: Well, what do you say to Mr. Pratt's statement 
that there are material issues of fact that must be decided in this case 
because they are disputed? | 

MR. CONLYN: I say that there is no dispute. ‘That the notice 
was adequate. That is the only question raised as to whether this 
notice published in the paper was adequate on this one point, not as to 
time or anything else. As to whether the notice was adequate and gave 
notice to the public that a change would be made. | 

I say, Your Honor, it is clear from the record in this case that 
that notice which is in the record was adequate, and there is no material 
question of fact, as to the position of the Zoning Commission. 

As to the relative positions of the property owners, that is some- 

42 thing Iam not concerned with. Iam only concerned with the 
Zoning Commission's position; and I say there is no question of fact as 
to it. ! 

THE COURT: Very well. 

MR. GOODRIDGE: Your Honor, as to the quéetion of genuineness 
of issue of fact, we do have the notice, we know the full contents of the 
notice, we know upon a reading of the notice that it made reference to 
the Maps. 

It is undisputed that Plaintiffs went down and saw the Map; that 
the Map showed R-1-B. 

The Court certainly will take judicial notice of what the Regu- 
lations were before, what "AR" meant, what "R-1-8" would have meant, 
and what "R-3" meant .. 

The question that Mr. Pratt raises of whether there was a sub- 
stantial difference, whether what was enacted was within the scope of 
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possibility, as I would call it, the issue that was raised by the proposal, 
all of that must be undisputed fact. There is no question of fact as to 
those things. And I think that, therefore, it is a question of determin- 
ing the adequacy of the notice, in relation to the purpose of the notice, 
the actual contents of the notice, and the relationship between what was 
proposed and what was finally adopted. There can be no dispute as to 


those crucial requirements. 


43 Now, Mr. Pratt, in referring to the additional sentence added 


by the 1938 Statute refers to summary; but he very carefully avoids 
the phrase, ’’General Summary." 

Let's just take the plain and literal meaning of those words. 
Summary means an abstract of essential points. But a general sum- 
mary means not with particularity. It goes to the idea of informing 
people as to the subject matter of that which is reopened for considera- 
tion, the nature and scope of the issues presented. 

After all, that is what you are inviting the public to comment on. 
Private property owners have no vested right in existing zoning. The 
solicitation of their views is not essentially, if you view it as a public 
function of the making of zoning, a question of protecting private prop- 
erty owners. It is a question of how do you inform this Commission. 
Not of the protection of individual property owners. There is no con- 
stitutional protection. 

If the case veered over into that direction, I would say, strike 
this thing down; and in nine out of ten cases, the Court would. But 
there isn’t that kind of constitutional requirement of particularity. The 
important and key phrase in this whole case is the term "general 
summary." 

Mr. Pratt says there was a substantial change. We say, with- 

44 in the scope of the issue raised, as to this single-family resi- 
dential neighborhood, that the question was the nature of the houses to 
be permitted. 

Now, when Mr. Pratt's group knew and perhaps somewhat elatedly 
that there was not going to be permitted any more semi-detached houses 
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and only detached houses would be permitted, by the same token, toa 
normal and rational mind, the issue would be raised that if that kind of 
house was to be eliminated, could not someone possibly come forward, 


once the issue was raised, and say: Well,no, let's not eliminate semi- 


detached houses and have detached houses only, but let's add row houses 


as well. 

This was within the scope of the issue; and I say within the scope 
of that issue, there was no substantial change. | 

The New York case which is cited was a clear and obvious case 
of a substantial change. They published with respect to residential 
and ended up making it commercial. There is no question that in terms 
of that kind of change, where no one -attends and no one has any idea 
in the world that you are going to make it commercial, that there is no 
notice. It is not within the scope of that which is proposed. 

When Mr. Immer came forward, he said: We are interested in 

the maintenance of this single-family residential neighborhood. 
He didn't address himself to the question of the nature of the houses to 
be permitted. | 

Now, there is one further innuendo or suggestion in the case. 
But since nothing was said pro or con in the hearing, | | per se, the Com- 
mission was bound, even if it otherwise was not bound, to adopt what 
had been its proposed tentative regulation. 

This is a legislative process. The Commission had the right in 
enacting comprehensive regulations, which required several years of 
study, and which received multitudinous comment, to go back to its 
Zoning Advisory Council, to receive its advice, and if in arriving at 
its final judgment, it adopted something different from that which was 
proposed, within the scope of the issue presented, then, certainly, 
the only basis of real attack should be that the adoption of that was 
arbitrary and capricious on a substantive basis. : 

The Courts have held that the Court will not go in and speculate 
as to what went through the minds of a Commission in adopting a regu- 
lation. It will not inquire as to what in fact it did. The only inquiry 
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is the objective inquiry of whether the amendment actually adopted 
was substantively arbitrary and capricious. 
— 46 I say again that the innuendo is thrown out that it was arbitrary 
and capricious, that this was star chamber, and that this claim is not 
really made, that they had a subsequent hearing, a full hearing, and 
that as a question of elementary justice, that there isn't this funda- 
mental question of arbitrary and capriciousness lying beneath the 
layer of this question of whether the proper procedure was followed. 

In conclusion, I would say that the issue was presented as to 
the nature of the houses to be permitted, they saw the Map. The Map 
would have up-graded the zoning. There was equally the possibility, 
within the scope of this issue, as to the maintenance of the single- 
family neighborhood, that other types of houses could be permitted. 

What the Commission did was consistent with the character of 
the neighborhood and that the amendment should be sustained on the 
basis of that specific change that was pending, and that the Court is not 
required to reach the more general question of whether the general 
phraseology contained in the notice that all of the zoning in the District 
of Columbia was subject to change, and all of the boundaries of the 
District of Columbia were included in the notice, that it is not necessary 
to reach that question. 

MR. PRATT: Could I say something briefly, Your Honor? 

47 THE COURT: Yes. 

7 MR. PRATT: I didn't intend to make any reference to the Zoning 
Advisory Council, but since counsel brought it up, I would like to state 
what I understand to be the facts, which have a bearing on this matter 
of what actually took place. 

The Zoning Advisory Council rendered an adverse report to the 





proposal contained in the notice, eventually contained in the notice; but : 
they did it prior to the notice being published. So that as far as there > 
being the possibility of an issue to be raised by the Zoning Commission, : 
it seems to me the least the Zoning Commission could have done would 
have been to have changed that proposed Regulation in line with the 
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Zoning Advisory Council, if that is in fact what a intended to do; 
and they didn't do it. : 

So the lack of notice, I think, is pointed up even more sharply 
because of that fact. | 

MR. CONLYN: I have nothing further, Your ae 

THE COURT: The fundamental issue in the case is whether the 
Plaintiffs in the present action received or were afforded the notice and 
the hearing that is required by Section 415 of Title 5 of the District of 
Columbia Code. | 

The Court believes, upon the basis of the record before it, that 
the Plaintiffs were afforded this notice and hearing. The Court feels, 

consequently, that it must grant the Motion of the Defendants 
McLaughlin, Karrick, Welling, Stewart and Wirth for Summary Judg- 
ment. 

The Court believes further that upon the basis E the entire 
record before it, the remaining Motion for Summary Judgment, that is, 
the Motion of the Defendants Domain, Inc., and Brandt, should be 
granted. 

The Court will grant both Motions of Defendants for Summary 
Judgment. 


(Whereupon, the hearing on the Motions was concluded. ) 


[Filed December 15, 1958] 
ORDER : 

Upon consideration of the motions for summary judgment filed 
herein by defendants McLaughlin, Karrick, Welling, Stewart and Wirth 
(members of the Zoning Commission of the District of Columbia), by 
defendants Domain, Inc. and Brandt, and by plaintiffs Castle and 
Fitzgerald, and after full hearing thereon in open court, and it appear- 
ing to the Court that there is no genuine issue as to any material fact 
and that defendants McLaughlin, Karrick, Welling, Stewart and Wirth 
(members of the Zoning Commission of the District of Columbia) and 
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defendants Domain, Inc. and Brandt are entitled to judgment as a matter 
of law, it is by the Court this 15th day of December, 1958, 

ORDERED that summary judgment in favor of defendants 
McLaughlin, Karrick, Welling, Stewart and Wirth (members of the Zoning 
Commission of the District of Columbia) be and hereby is granted. 

FURTHER ORDERED that summary judgment in favor of defen- 
dants Domain, Inc. and Brandt be and hereby is granted. 

/s/ Edward A. Tamm 
Judge 
[Certificate of Mailing] 


[Filed January 7, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 7th day of January, 1959, that plain- 
tiffs, William R. Castle, et al., hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 15th day of December, 1958, in favor of defendants, 
Robert E. McLaughlin, etal., against said plaintiffs. 
/s/ John H. Pratt 
Attorney for Plaintiffs 
The foregoing Notice of Appeal was sent on January 7, 1959, to: 
Andrew G. Conlyn, Esq., Ass't. Corp. Counsel, Attorney for defendants, 
members of Zoning Commission of D.C., and Eugene L. Goodridge, 
Esq., Attorney for defendants, Domain, Inc., and Brandt. 


[Filed January 13, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 13th day of January, 1959, that plain- 
tiffs, William R. Castle, et al., hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 15th day of December, 1958, in favor of defendants, 


Robert E. McLaughlin, et al., against said plaintiffs. 
/s/ John H. Pratt 
Attorney for Plaintiffs 
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The foregoing Notice of Appeal was sent on January 13,1959, to: 
Andrew G. Conlyn, Esq., Ass't. Corp. Counsel, Attorney for defendants, 
members of Zoning Commission of D.C., and Eugene L. Goodridge, 


Esq., Attorney for defendants, Domain, Inc., and Brandt. 


[Filed January 13, 1959] : 
ORDER , 

Upon consideration of the motion of defendants Domain, Inc. and 
Brandt to amend the order of this Court dated December 15, 1958, nunc 
pro tunc, and it appearing to the Court that, pursuant to Rule 54 (b) of 
the Federal Rules of Civil Procedure, the claim and counterclaim are 
distinct and entirely separable, there is no just reason for delay and 
entry of judgment should be directed by the Court, and that all other 
parties have consented hereto, it is by the Court this 13th day of 
January, 1959, 

ORDERED that the order of this Court dated 15th day of December, 
1958 be and hereby is amended nunc pro tunc as follows: 

Upon consideration of the motions for summary judgment filed 
herein by defendants McLaughlin, Karrick, Welling, Stewart and Wirth 
(members of the Zoning Commission of the District of Columbia), by 
defendants Domain, Inc. and Brandt, and by plaintiffs Castle and Fitz- 
gerald, and after full hearing thereon in open court, : and it appearing to. 
the Court that there is no genuine issue as to any material fact and that 
defendants McLaughlin, Karrick, Welling, Stewart and Wirth (members 
of the Zoning Commission of the District of Columbia) and defendants 
Domain, Inc. and Brandt are entitled to judgment as a matter of law, 
and that there is no just reason for delay of: entry of judgment, it is by 
the Court this 15th day of December, 1958, : 

ORDERED that the Clerk of this Court be and hereby is directed 
to enter summary judgment in favor of defendants McLaughlin, Karrick, 
Welling, Stewart and Wirth (members of the Zoning Commission of the 
District of Columbia). | 
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FURTHER ORDERED that the Clerk of this Court be and hereby 
is directed to enter summary judgment in favor of defendants Domain, Inc. 
and Brandt. 


/s/ Edward A. Tamm 
Judge 





[Filed January 13, 1959] 
ORDER 

Upon consideration of the oral motion of defendants, Domain, Inc. 
and Brandt, to expedite the filing of the original record with the appellate 
court, and all other parties on file herein consenting hereto, it is this 
13th day of January, 1959, by the Court 

ORDERED that the Clerk of this Court be and hereby is instructed 
to transmit the complete original record, with the exception of such 
omissions as have been agreed upon by written stipulation, if any, of 
the parties on file, to the United States Court of Appeals for the District 
of Columbia Circuit forthwith. 


/s/ Edward A. Tamm 
Judge 


[Filed January 15, 1959] 
STIPULATION 
It is stipulated and agreed by the parties hereto that the original 
record to be transmitted to the Court of Appeals, pursuant to order of 
Court dated January 13,1959, shall include the complete record now 
on file in the Clerk's Office, with the exception of the following: 
1. Counterclaim filed July 29, 1958; { 
2. Motion for a more definite statement and attached points 
and authorities, filed August 8, 1958; 
3. Opposition to motion for a more definite statement on 
counterclaim filed August 13, 1958; 
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Notice filed August 28, 1958 of defendants’ motion for 
damages upon bond and defendants’ memorandum of points 
and authorities and exhibits and affidavits attached thereto 
in support thereof, also filed August 28, 1958; 
Motion for extension of time filed September 3, 1958 and 
memorandum of points and authorities in support thereof 
filed September 3, 1958; 2 
Memorandum of points and authorities in opposition to 
motion of intervenors for damages on bond filed October 6, 
1958; : 
Reply to counterclaim of defendant Walter Marlowe filed 
October 8, 1958; 
Notice to take depositions filed December a1, 1958. 

/s/ Andrew G. Coblyn 

Attorney for Defendants, members 

of the Zoning Commission, Ass't. 


Corp. Counsel, D.C., District 
Building, Washington 4, D. C. 


/s/ Eugene L. Goodridge 

Attorney for Defendants, Domain, 
Inc., and Brandt 

920 Colorado Building 

Washington 5, D. C. 


/s/ John H. Pratt. 

Attorney for Plaintiffs 

905 American Security Building 
Washington 5, D. C. 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether appellants have been afforded notice and hearing by 
the Zoning Commission of the District of Columbia in compliance with 
the statutory requirements governing the same pursuant to Section 3 of 
the Zoning Act of 1938, as amended. 


2. Whether the Zoning Commission of the District of Columbia 
adopted the amendments to the Zoning Regulations promulgated on May 
12, 1958, without affording appellants due process of law either in the 
| manner and form in which the notice of proposed changes was given; the 
extent of the hearing afforded appellants; or the basis for adopting the 

final regulations. 


3. Whether the appearance, participation, and conduct of appel- 
lants prior to and during the course of the public hearing held pursuant 
to the public notice relating to the same constitutes a waiver of any al- 
leged defect in such notice or estops the appellants from denying its val- 
idity, where appellants were afforded a complete and full opportunity to 
oppose or support the proposed regulations and where, in fact, appel- 
lants did appear and support the proposals in part and opposed them in 
part. 


4. Whether appellants are estopped to deny the validity of the 
Zoning Regulations of the District of Columbia, where appellants, through 
their duly appointed representatives, petitioned the Zoning Commission 
to amend its Regulations for the area in question from R-3 classifica- 
tion to R-1-B classification; were afforded a full and complete hearing 
on the question so presented; and after due consideration the Zoning Com- 
mission determined that the request made would not serve the public 
interest of the community in question. 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


| 
COUNTER STATEMENT OF THE CASE 


For a number of years prior to May 12, 1958, the zoning Commis- 
sion of the District of Columbia had been studying proposed changes to 
existing Zoning Regulations. As a result of these studies, a report, com- 
monly referred to as the Lewis Report, was adopted as a basis for the 
proposed amendments to the Zoning Regulations. (J A, 57-59, 74) 
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On April 27, 1957, the Zoning Commission issued a public notice 
of hearing on the new Zoning Regulations and Map. (J.A. 36-41) The 
notice was issued pursuant to the provisions of the Zoning Act of 1938, 
Public Law No. 684, 75th Cong., 52 Stat. 7972) which provides in part: 


The Zoning Commission may from time to time 
amend the regulations or any of them or the maps 
or any of them. Before putting into effect any 
amendment or amendments of said regulations, or 
of said map or maps, the Zoning Commission shall 
hold a public hearing thereon. At least thirty 
days’ notice of the time and place of such hearings 
shall be published at least once in a daily newspaper 
or newspapers of general circulation in the District 
of Columbia. Such published notice shall include 

a general summary of the proposed amendment or 
amendments of the regulation or regulations and 
the boundaries of the territory or territories in- 
cluded in the amendment or amendments of the map 
or maps, and the time and place of the hearing. 

- - - At Such hearing it shall afford any person 
présént a reasonable apportunity to be heard.2 


The notice provided in pertinent part for a hearing to commence on May 
27, 1957. It stated: 


The Zoning Commission proposes to amend 
the Zoning Regulations and Zoning Map of the Dis- 
trict of Columbia in their entirety so that no section 
of the present Regulations or Map will remain un- 
changed. 


* * * 


The proposed Amendments of the Zoning Map will 
affect the zoning on all real property located within 
the boundaries of the District of Columbia as above 
described except that property owned by the Federal. 

. Government.. Every Lot and Parcel of real property 
located within the District of Columbia will be af- 
fected. (J.A. 36-37) 


1 Brief for Appellants, Supplement, pp. S-1 to S-3. 


~ Zoning Act of 1938, Public Law No. 684, 75th Cong., 52 Stat. 797, D.C. 
Code, Title 5, Section 415 (1951), cited in Brief for Appellants, Supplement, 
p. $1. 
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Reference was made to a series of ten sectional maps which delineated 
the proposed zoning for the several areas within the District of Columbia. 
Copies of the proposed revised Zoning Regulations were made available 
to the public and the same, including the maps, were kept on hand at the 
office of the Zoning Commission for inspection, all in accord with the 
provisions of the official notice. (J.A. 36-41) | 


The appellants were well aware of the work of the Zoning Commission 
in connection with its plan for a complete revision of the Zoning Regula- 
tions. They knew of the Lewis Report and of the various events leading 
up to the over-all revision of the Zoning Regulations. | They knew of and 
read the official notice as published in the Evening Star of April 17, 1957, 
and learned of the public hearing to commence on May 27, 1957. They 
noticed the reference to the maps on file with the Zoning Commission. 
They went down to the office of the Zoning Commission and examined the 
maps. They saw that the proposal was to amend the zoning in the area 
in which they were interested from 'A'R [single family, residential, 
detached and semi-detached houses with lot occupancy of 40 to 60 per- 
cent] to R-1-B [single family, residential, detached houses with lot oc- 
cupancy of 40 percent]. They sent representatives to cover the hearing 
and they covered it extensively. Their representative was afforded an 
opportunity to be heard and testified during the course mot the hearing in 
question.2 (J.A. 74-75) | 


Mr. John R. Immer, speaking on behalf of appellants during the 
course of the May 27, 1957, hearing, supported certain of the proposals 
and opposed others. In one instance he stated: “There should be no 
lowering of existing standards in any revised section of zoning regula- 
tions." This carried with it the tacit understanding that what was being 
dealt with was proposed zoning which was subject to final revision by the 


Zoning Commission before adoption. (J.A. 42-43) In the next paragraph 


: See Brief for Appellants, pp. 2-3. 
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of his presentation on behalf of these appellants, Mr. Immer actually 
proposed to replace one of the proposed sections of the new Regulations 
by "the enclosed recommended form for this Section" or by "our pro- 
posed version" of the Section in question. (J.A. 43) The effect of these 
admissions will be discussed in other portions of the brief. 


Prior to the promulgation of the new Regulations, the zoning for 
the area in question * was ‘A’ R [single family, residential, detached 
and semi-detached houses with lot occupancy of 40 to 60 percent] > The 
proposed zoning indicated a classification of R-1-B | single family, 
residential, detached houses with lot occupancy of 40 percent]. 6 After 
many months of additional consideration, the Zoning Commission pro- 
mulgated its new Zoning Regulations which were comprehensive in 
nature and substantially altered the zoning pattern for the District of 
Columbia. This occurred on May 12, 1958.” As part of this compre- 
hensive revision the area in question was rezoned from 'A'R classi- 
fication [ single family, residential, detached and semi-detached houses] 
to the R-3 classification | single family, residential, detached, semi- 
detached, and row houses] i 


In reliance on the Zoning Regulations in force and effect subse- 
quent to May 12, 1958, appellees, Domain, Inc., and Lawrence N. Brandt,” 
contracted for the purchase of various lots in the area in question for 


- The area in question is comprised of squares 2515, 2517, 2518, 2519 and 
2533 and a part of square 2529, which property is located within the area 
bounded by California and 24th Streets, Massachusetts and Florida Avenues, 
and Decatur and Phelps Place, N. W. 


2 Brief for Appellants, p. 2, Supplement, p. S-3. 
Brief for Appellants, p. 3, Supplement, p. S-4. 
Brief for Appellants, p. 3. 


Brief for Appellants, p. 3. 


S Domain, Inc., is the successor to Walter Marlowe and Sydney B. Smith. 


In earlier proceedings in this case, the parties were referred to as individuals. 
Whenever necessary, an explanatory note will be made of the parties to whom 
reference is being made. 


6 
7 
8 





3) 


the purpose of constructing substantial town houses. Plans were drawn 


and other preparations made to commence construction of these houses 
as soon as authorization could be obtained from the District Govern- 


ment. 10 


The building plans having been perfected in accord with exist- 
ing Regulations, they were submitted to the proper authorities for ap- 
proval and to secure the building permits necessary for the construc- 


tion of the houses. 11 


In the due course of business, the office of J. J . Inglefritz, Direc- 
tor of Licenses and Inspections, Government of the District of Colum- 
bia, processed the said applications for permits and found them to be 
in compliance with all applicable laws and regulations in force in the 
District of Columbia. At the time, the said J. J. Inglefritz announced 
that the said building permits were ready for issuance. a 


In the meantime, appellants, Castle and Fitzgerald, and others 
Similarly situated, acting under the name of the Sheridan-Kalorama 
Neighborhood Council, filed a petition requesting a change in zoning for 
the area in question from R-3 [ single family, residential, detached, 
semi-detached, and row houses] to the R-1-B classification [ single 
family, residential, detached houses]. (J.A. 23-25) As a result of this 
request, the Zoning Commission issued an amended notice of public 
hearing on June 24, 1958, scheduling the same for July 16, 1958. A 
full hearing was held on the date for the same and all parties were given 
a full and complete opportunity to be heard in support and in opposition 
to the request made by the Council. (J.A. 32) The interested parties 


=~ Brief for Appellants, p. 4. 


| 
1 the plans of appellees, Domain, Inc., and Lawrence N.; Brandt, were fully 
disclosed in the record in this case. For details of the same, reference is 
made to the Joint Appendix, pp. 2-22. 
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were advised by letter that the Zoning Commission had denied the peti- 
tion and in doing so had adopted the report and recommendations of the 
Zoning Advisory Council. A copy of the Report of the Zoning Advisory 
Council was enclosed. (J.A. 32-35) The Report in question sets forth 
good and sound reasons for rejecting the proposal made by the appel- 
lants at that time, and, in addition, indicates the basis for its opposition 
to the R-1-B classification when it was made by the Zoning Consultant 

[ Lewis] prior to the promulgation of the Zoning Regulations of May 12, 
1958. (J.A. 33-35) 


Prior to the decision of the Zoning Commission in response to 
appellants’ petition for rezoning of the area affected, on July 1, 1958, — 
appellants, Castle and Fitzgerald, homeowners in the area affected, 
filed a complaint for injunction to enjoin the district officials from 
issuing any permits pending the Zoning Commission hearing mentioned. 
(J.A. 2-22) 


Simultaneously, on July 1, 1958, appellees, Castle and Fitzgerald, 
filed a motion for a temporary re$training order pending hearing on the 
preliminary injunction. The District Court granted this motion on 
July 3, 1958, to expire on July 9, 1958, and set the matter down for 
hearing on the motion for preliminary injunction on the day the tempo- 
rary restraining order was to expire. (J.A. 2-22) 


The case came on for hearing on the motion for preliminary in- 
junction on July 9, 1958. After brief argument of counsel, the District 
Court ruled that it would sign an order granting a "temporary injunc- 
tion" enjoining the officials of the District Government from "issuing 
or granting any building permits to permit the construction of row 
houses on any of the vacant property, referred to in Paragraph 2 of the 
Complaint, prior to decision of the Zoning Commission, with respect to 
the zoning amendment requested by plaintiffs and scheduled to be heard 
by said Commission on July 16, 1958." (J.A. 2-22) 
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Appellees, Domain, Inc., 12 and Lawrence N. Brandt appealed 
from the order of the District Court to this Court. On July 16, 1958, 
this Court vacated the temporary injunction; but it enjoined appellees, 
Brandt and Domain, Inc., from proceeding with any construction for a 
period of ten days, within which time Castle and Fitzgerald were given 
an opportunity to file an amended complaint to seek specified statutory 
relief. (J.A. 25-28) : 


On July 23, 1958, appellants filed their amended complaint. (J.A. 
28-30) After a succession of other pleadings and motions, filed in the 
court below, the matter came on for hearing on the cross motions for 
summary judgment of all parties. (J.A. 30-31, 48-54) 


The District Court, after argument held on December 12, 1958 
(J.A. 54-83), entered its order on December 15, 1958, granting the 
motions of all appellees for summary judgment and denying appellants’ 
cross motion for summary judgment. (J.A. 83-86) The court below 
stated: : 
The fundamental issue in the case is whether 
the Plaintiffs [ appellants herein] in the present 
action received or were afforded notice and the 


hearing that is required by Section 415 of Title 5 
of the District of Columbia Code. 


The Court believes, upon the basis of the 
record before it, that the Plaintiffs were afforded 
this notice and hearing. (J.A. 83) 7 
The appeal was subsequently aie ety and the issues raised by 


the same are now before this Court.’* (J.A. 83-87) : 





12 at the time of the first appeal the appellants were Walter Marlowe and 
Sydney B. Smith, now succeeded by Domain, Inc., and Lawrence N. Brandt. 
The appeal was in the form of a "Motion to Dissolve Temporary Injunction and 
arenes for Immediate Hearing". The appeal number was 14, 572. 


3 the proceedings following the filing of the amended complaint on behalf of 
oe are outlined in Brief for Appellants, p. 5. | 
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STATUTES INVOLVED 


The relevant parts of the statutes, regulations, and rules involved 
are set forth in the Supplement and Joint Appendix to the Brief for Ap- 
pellants. 


SUMMARY OF ARGUMENT 


Appellees have divided their argument into seven parts. Part I 
demonstrates that zoning is a legislative function. It is shown that the 
courts will not interfere with the exercise of this function by a legis- 
lative body, in this case the Zoning Commission of the District of Co- 
lumbia, unless the power so exercised is done so in an arbitrary, con- 
fiscatory or unreasonable manner in violation of constitutional guaran- 
tees. Appellants make no claims that the Regulations, as enacted, are 


arbitrary or capricious. 


Part II is directed to the proposition that appellants herein have 
no vested right, constitutional or statutory, to any specific classification 
of zoning for the area in which they reside. Appellants’ rights under 
the applicable law are restricted to an opportunity to appear and be 
heard at hearings on proposed changes in zoning. Having availed them- 
selves of this right, appellants have no further basis for complaint. 


Part Ill is directed to showing that the statutory requirements of 
the District of Columbia Zoning Act of 1938 were met where the Zoning 
Commission published a notice of hearing and set forth therein a general 


summary of the proposed zoning regulations. 


Part IV demonstrates that the notice of the hearings was received 
by appellants and acted upon by them. It is contended that the require- 
ments of due process of law are fulfilled by the notice of hearing where 
the same has the effect of advising appellants of the scope of the zoning 
issues covered by the subject matter of the proposed zoning amendments 
and causes the attendance of appellants at the scheduled public hearings. 
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It is shown that appellants supported the proposed zoning in part and 
opposed it in part. In so doing, appellants must have known or con- 
sidered the zoning to be tentative or proposed. It is further shown that 
appellants requested and received a further hearing on the identical 
issues of zoning which they now claim are controlling in the instant 
case. The further hearing was held on July 16, 1958, and appellants, 
through their representatives, appeared and made a full showing as to 
the zoning classification in dispute. It is asserted that having done so, 
they are estopped to deny the validity of the R-3 classification now in 
force and effect. In short, appellants have had the full measure of due 
process that the law allows. | 

Part V demonstrates that the official notice of hearing of April 17, 
1957, was regular in all respects. In this notice, the Zoning Commis- 
sion published a general summary of the zoning regulations it proposed. 
This is all that is required by the statute controlling the case. The fact 
that the Zoning Commission did not adopt the precise regulation pro- 
posed does not invalidate the proceeding; for the Zoning Commission 
was in no way bound to adopt in the final zoning regulations that which 
was proposed as a tentative plan for zoning in the District of Columbia. 
Again, it is emphasized that zoning is a legislative function and that ap- 
pellants have no vested rights to any particular classification of zoning 
for the area in which they reside. Where the zoning adopted is not arbi- 
trary or capricious, appellants have no basis for complaint under the 
facts of this case. They had notice of the hearing. They appeared and 
were heard. The fact that the zoning did not conform to what appellants 
believed was desirable for the community in which they live cannot be 
the controlling consideration in proceedings of this nature. To be so 
would be to substitute the judgment of the appellants for that of the 
legislative body. | 


Part VI shows that there is ample authority to support the propo- 
sition that where the zoning statute involved is complied with in every 
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material respect, as in the instant case, there is no legal basis for 
challenging the action of the Zoning Commission of the District of Co- 
lumbia. The new Zoning Regulations promulgated on May 12, 1958, are 
valid and control the zoning of the District of Columbia. 


Part VII is devoted to distinguishing certain cases cited by appel- 
lants in their brief. 


ARGUMENT 
PART I 


ZONING IS A LEGISLATIVE FUNCTION AND COURTS 
WILL NOT INTERFERE WITH THE EXERCISE OF 

THIS FUNCTION BY THE LEGISLATIVE BODY UNLESS 
SUCH POWER IS EXERCISED IN AN ARBITRARY, 
CONFISCATORY, AND UNREASONABLE MANNER IN 
VIOLATION OF CONSTITUTIONAL GUARANTEES. 


Zoning is a legislative function. Garrity v. District of Columbia, 


66 App. D.C. 256, 86 F. 2d 207 (1936); American University v. Prentiss, 
113 F. Supp. 389 (D.C., D.C., 1953), affirmed, Prentiss v. American 
University, 94 U.S. App. D.C. 204, 214 F. 2d 282 (1954), cert. denied, 
sub nom. Wrather v. American University, 348 U. S. 898, 75 S. Ct. 217, 
99 L. Ed. 705 (1954). And it is well settled that a zoning commission 
acts in a legislative capacity. Zahn v. Board of Public Works, 274 U. S. 
325, 47 S. Ct. 594, 71 L. Ed. 1074 (1927); Garrityv. District of Colum- 
bia, supra. The power to establish zones and to classify property ac- 
cordingly is a part of the legislative function; and the courts will not 
interfere with the exercise of this function by the legislative body un- 
less such power is exercised in an:arbitrary, confiscatory, and unrea- 
sonable manner in violation of constitutional guarantees. Lewis, et al. 
v. District of Columbia, 89 U.S. App. D.C. 72, 190 F. 2d 25 (1951); 
Leventhal, et al. v. District of Columbia, 69 App. D.C. 229, 100 F. 2d 
94 (1938); Garrity v. District of Columbia, supra; Golf, Inc., et al. v. 
District of Columbia, 62 App. D.C. 309, 67 F. 2d 575 (1933); Larrabee 
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v. Bell, 56 App. D.C. 121, 10 F. 2d 986 (1926); Varela v. Bell, 56 App. 
D.C. 124, 10 F. 2d 989 (1926), cert. denied, U. S. ex rel. Varela v. Bell, 
271 U. S. 670, 46 S. Ct. 484, 70 L. Ed. 1143 (1925); American Univer- 


sity v. Prentiss, supra; State v. Village of Beachwood, ___ Ohio App. 


___, 128 N.E. 2d 127 (1955); Appeal of Catholic Cemeteries Associa- 
tion, 379 Pa. 516, 109 A. 2d 537 (1954). In the instant case, appellants 


do not claim or argue that the action of the zoning commission was 
arbitrary or capricious. 14 The issue is a narrow one and goes only to 
the question of the regularity and sufficiency of the notice of April 17, 
1957. | 


The Court, therefore, ought to view the proceedings and acts of 


the Zoning Commission of the District of Columbia in this particular 
case as legislative in nature. There was notice and a public hearing. 
All interested parties were afforded the opportunity to come forward 
and express their views. This is all that the legislative function being 
performed required. There is no particular requirement, either by 
statute or otherwise, that any specific form of notice be adopted or 
utilized or that a particular type of hearing be afforded. All that is re- 
quired is that the public be afforded the opportunity to come forward 
and to express its views if anyone is interested in so doing. The Zoning 
Commission of the District of Columbia is not bound by such views. 
After hearing, it may adopt such reasonable regulations as it, in its 
legislative capacity, deems fit, proper, and in the public interest. Such 
regulations as it does adopt are not subject to challenge unless it can 
be shown that the same are arbitrary and capricious. The cases cited, 


supra, so hold. 


as Brief for Appellants, pp. 6-8. 
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PART If 


APPELLANTS HAVE NO VESTED RIGHT, CONSTITUTIONAL 

OR STATUTORY, TO ANY SPECIFIC CLASSIFICATION OF 

ZONING FOR THE AREA IN WHICH THEY RESIDE. 

Appellants have no vested right, constitutional or statutory, to 

any specific classification of zoning for the area in which they reside. 
Zoning is by no means static. Changed or changing conditions call for 
changed plans, and persons who own property in a particular zone or 
use district enjoy no eternally vested right to that classification if the 
public interest demands otherwise. Accordingly, the power of the Zon- 
ing Commission of the District of Columbia to amend its basic zoning 
ordinance in such a way as reasonably to promote the general welfare 
cannot be questioned. Just as clearly, the decision as to how the com- 
munity shall be zoned or rezoned, as to how various properties shall 
be classified or reclassified, rest with the Zoning Commission of the 
District of Columbia, the local legislative body. Its judgment and deter- 
mination are conclusive, beyond interference from the courts, unless, 
as observed, above, they are shown to be arbitrary and capricious, and 
the burden of establishing such arbitrariness or capriciousness is im- 
posed upon those that assert it. If the validity of the legislative classi- 
fication for zoning purposes be fairly debatable, the legislative judg- 
ment must be allowed to control. Rodgers v. Village of Tarrytown, 
302 N. Y. 115, 96 N.E. 2d 731 (1951); Greenburg v. City of New Rochelle, 
129 N.Y.S. 2d 691, 206 Misc. 28 (1954), affirmed, 134 N.Y.S. 2d 593, 
284 App. Div. 891 (1954), appeal dismissed, 308 N. Y. 736, 124 N.E. 2d 
716 (1954); Schmidt v. Philadelphia Zoning Board of Adjustment, 382 Pa. 
921, 114 A. 2d 902 (1955); Marren v. Gamble, 237 N.C. 680, 75 S.E. 2d 
880 (1953). This being the established law, appellants are necessarily 
limited in their attack on the Zoning Regulations in question. The ques- 
tion appellants raise goes only to the sufficiency of the official notice of 
the public hearing on the new Zoning Regulations and Map which was 
published April 17, 1957. In construing the sufficiency of the said notice, 
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the Court ought to weigh the same in n light of the principles set forth, 


above. 


PART Ii 





THE STATUTORY REQUIREMENTS OF THE DISTRICT OF 
COLUMBIA ZONING ACT OF 1938 WERE MET WHERE THE 
ZONING COMMISSION PUBLISHED A NOTICE OF HEARING 
AND SET FORTH: THEREIN A GENERAL SUMMARY: OF THE 
PROPOSED ZONING REGULATIONS. 


The Zoning Act of 1938 provides that the Bini Commission may 


from time to time amend the regulations or any of them or the maps or 
any of them. It requires notice and a public hearing. ‘The notice must 
set forth a "general summary" of the proposed amendments of the regu- 
lations. At the hearing, the Zoning Commission must afford any person 
present ''a reasonable opportunity to be heard." ISS | 


The notice required by the statute was published on April 17, 

1957. It contained a "general summary" of the proposed amendments 
of the Zoning Regulations of the District of Columbia.!® This was all 
that was required by law. The plain and literal meaning of the words 
"general summary" means an abstract of essential points without par- 
ticularity.1" There was no requirement to publish the regulation as it 
would be adopted or rejected. All that was necessary! was to generally 
inform the public of the subject matter of regulations being opened for 
consideration, so that those interested could be present and express 





their views. 


> Brief for Appellees, supra, note 2. | 
16 brief for Appellees, Counter Statement of the Case, supra. 

d By common dictionary definition the term 'general' means not particular, 
not restricted, not specific. The term 'summary' means a brief presentation 
of facts or statements, an abstract. A general summary then is brief state- 
ment of the subject being considered without specificity or particularity. 
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Appellants do not seriously contend that the notice given in the 


instant case did not contain a "general summary” of proposed zoning 
regulations. 
to existing regulations from 'A'R classification [ single family, resi- 


18 it did. The zoning proposed constituted an amendment 


dential, detached and semi-detached houses with lot occupancy of 40 to 
60 percent] theretofore in effect to R-1-B [ single family, residential, 
detached houses with lot occupancy of 40 percent]. This was a proposal 
to modify the zoning in the area affected. The issue was squarely put 
before the public -- a change was contemplated in this single family, 
residential area. However, no one had a right to assume, and indeed 
appellants did not so do (See Part IV hereof, p. 16), that the zoning as 
proposed would be the zoning adopted. That was the very purpose of 

the public hearing and of the considerations of the Zoning Commission 
following the same -- to evolve a plan and adopt such regulations as 


would best serve the public welfare of the community as a whole. 


It is important to note again that appellants have not taken the 
position that public purposes of the Zoning Commission were not in fact 
accomplished by the zoning classifications adopted. They have not 
challenged the same as arbitrary and capricious -- an approach appel- 
lants could not take with any hope of success. This is established by 
the recognized fact that the Zoning Commission considered the report 
of the Zoning Advisory Council in determining the zoning for the ques- 
tioned area and such report conclusively demonstrates that any zoning 
other than that which was adopted would have been, indeed, arbitrary, 
confiscatory, and not in the interest of the majority of property owners 
in that section of the City of Washington. 1° 


a6 Brief for Appellants, pp. 2, 11. At page 11 it is stated: "As has already 
been pointed out, the published notice of April 17, 1957 . . . contained 'a 
general summary' which incorporated by reference a Zoning Map consisting of 
10 sectional maps." 


19 Brief for Appellants, p. 21 at note 12, J.A. 81-82; Report of the Zoning 
Advisory Council, J.A. 33-35. 





15 


PART IV 


THE REQUIREMENTS OF DUE PROCESS OF LAW ARE 
FULFILLED BY THE NOTICE OF HEARING WHICH 
HAD THE EFFECT OF ADVISING APPELLANTS OF 
THE SUBJECT MATTER OF PROPOSED ZONING | 
AMENDMENTS AND CAUSES APPELLANTS' ATTEND- 
ANCE AT THE PUBLIC HEARING ANNOUNCED | 
THEREIN AND ADDUCES SUPPORT IN PART AND 
OPPOSITION IN PART ON APPELLANTS! BEHALF TO 
THE NEW REGULATIONS PROPOSED. 


The notice of April 17, 1957, was seen by es It had the 
effect of notifying appellants of the proposed changes in existing regu- 
lations as they related to the property they owned. 2° This is admitted. 
We note the following excerpt from the record which sets forth appel- 
lants' knowledge and actions following the publication of the notice in 
question: ! 


Let me point out to the Court just exactly how 
it worked out in this case. 


We were well aware of the negotiations: the 
Lewis Report, of the various things that took place, 
leading up to the over-all revision of the Zoning 
Regulations. We were well aware that on April 17 
-- in fact, we read it -- 1957, that a notice was 
published in the Evening Star, stating that a hear- 
ing or hearings will commence on May 27, 1957. 


We examined them. We noticed the reference 
to the Map in Section 22 of the notice. We went 
down to the District Building and took a look at the 
map. We saw the proposed Amendment as Bcebecee 
this general area. 





We not only did that. We sent Be tenantatives 
to attend the hearing. And they covered it SESS 
Sively. 


He [ Mr. Immer, appellants’ representative 
at the hearings | attended those hearings. He was 
asked to make a statement. He made a statement. 

. Others of our people made statements. 21 


e Brief for Appellees, Counter Statement of the Case. | 
1 S.A, 14-7. : 
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In Mr. Immer's statement, he urged that: ''There should be no 
lowering of existing standards in any revised section of zoning regula- 
tion." a 
made by anyone to demonstrate that appellants knew and realized that 


There could not be a more persuasive or conclusive statement 


the Zoning Commission could and might very well adopt final regula- 
tions different from those proposed. Moreover, appellants urged the 
Zoning Commission to do that very thing with respect to other Sections 


of the proposed regulations. 


The opportunity was had by appellants, through their representa- 
tive, to be heard more specifically concerning the issues raised with 
reference to the nature of the houses to be permitted and related zoning 
factors in the instant single family residential area. Apparently, these 
issues were not raised because it was felt that the proposed R-1-B 
zoning was superior to "A"R zoning classification, and the less speci- 
fically said the better the chances would be of said amendment being 
adopted. Having slept on their rights, with knowledge of the tentative 
nature of the proposed amendment, they should not now be heard to say 
that they had no reasonable opportunity to be heard on the issues raised. 


The fact is there is no basis in fairness for granting appellants 
the relief they have requested. They have been afforded two hearings 
before the Zoning Commission already, first, on June 3, 1957, 24 and, 
second, on July 16, 1958.7° The subject of zoning being considered in 
_ this case has been fully and adequately entertained and appellants have 
- received the full measure of due process of law. 


Generally, as to a class of persons who have been present at a 


_ hearing and afforded an opportunity to present their views it is held that 


the defects, if any, in the public notice of such zoning hearing cannot be 


22 5A. 43. 


23 5A. 43-44. 
ncn ey 


25 3 A. 23-25, 32-35. 
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raised. Thus, in a suit for injunctions following rezoning of specified 
property from residential to commercial, the court, in North Shore 
Beach Property Owners Ass'n., Inc. v. Town of Brookhaven, et al., 115 
N.Y.S. 2d 670, 672 (1952), stated the proposition as follows: 


The defects, if any, in the notice of the public 
hearing will be disregarded by the court. Irre- 
spective of the manner in which the same was 
given, the plaintiff, represented by its president 
as well as about thirty individual owners of real 
property in the section affected, appeared at the 
public hearing not only objecting to the same oral- 
ly but also filing a written protest against the pro- 
posed changes. Under these circumstances it can 
be readily observed that the plaintiff was not 
prejudiced in any manner by any technical infirmity 
existing in the notice of the hearing. Its objections 
were heard and considered by the defendant Town 
Board and this is all the plaintiff could have ac- 
complished in any event.''26 ! 


Appellants have had the opportunity to speak on the subject of the pro- 
posed amendments. They knew the Zoning Commission was not bound 
by any strict limitations on what it had proposed; but it could act to 
adopt regulations which came squarely in the scope of the issues being 
considered in this single family, residential area -- the nature of the 





houses, including lot occupancy and related zoning factors. This is all 
that was in fact done by the Zoning Commission in making its final 

decision; and it was fully within the scope of the Zoning Commission's 
legislative functions so to do. This point will be more fully treated in 
the paragraphs which follow. : 





26 


See also State ex rel. Spiker v. West Virginia Racing Commission, et al., 
135 W. Va. 512, 63 S.E. 2d 831 (1951). | 
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PART V 


THE OFFICIAL NOTICE OF HEARING OF APRIL 17, 1957, 
WAS SUFFICIENT FROM A LEGAL AND PRACTICAL 
STANDPOINT AND THE ZONING COMMISSION WAS IN NO 
WAY BOUND TO ADOPT IN THE FINAL ZONING REGULA- 
TIONS THAT WHICH WAS PROPOSED AS A TENTATIVE 
PLAN FOR ZONING IN THE DISTRICT OF COLUMBIA. 

It has been seen that the official notice of April 17, 1957, con- 
tained a "general summary" of the proposed zoning regulations. Ap- 
pellants had knowledge of the notice and responded to it. They appeared 
at the zoning hearings held pursuant thereto and opposed any possible 
lowering of proposed zoning standards and in other instances offered 
counter-proposals to the tentative regulations of the Zoning Commis- 
sion. Although informed of the hearing and having attended the same, 
appellants persist that they are aggrieved by the zoning that was finally 
adopted by the Zoning Commission. Appellants would substitute their 
judgment for that of the Zoning Commission. This is not a tenable 


position.” t 


In furtherance of their position, appellants argue that the pub- 
lished notice was in some way defective as to them. It did not forewarn 
appellants with that degree of certainty appellants expected. The appel- 
lants conclude that the hearing was, therefore, a nullity and an empty 


gesture. a 


Appellees contend that the notice was sufficient from both a legal 
and practical standpoint. The Zoning Commission was in no way bound 
to adopt that which was proposed as a tentative plan for zoning in the 
District of Columbia. There is a latitude of judgment which the Zoning 
Commission was free to exercise in this case; and it did so. 


The cases on the point in issue warrant consideration. They 


illustrate the problem of exercising the legislative function in zoning 


mt Brief for Appellants, pp. 8-17. 
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| 
cases and demonstrate that what was done by the Zoning Commission 
in this instance was a proper and lawful exercise of its legislative 
powers. : 


The Court's attention is respectfully invited to the case of Couch 
v. Zoning Commission. 28 it was there said: 





The commission, of necessity, had to pursue 
some course as to the plan which it had evolved 
to solve the municipal need. It had to take a tenta- 
tive position in advance of the hearing, because the 
statute required it to file a copy of its "proposed" 
regulation or boundary in the town clerk's office. 
. . . This is far from saying that its position was 
rendered unalterable. Weaknesses in the plan 
might be exposed at the hearing, and if this oc- 
Came the commission should be guided accord- 
ingly.” 


In Ciaffone v. Community Shopping Corp.,7” 


195 Va. M1, 77 S.E. 2d 817, 
39 ALR 2d 757 (1953), the Court said: i 
The defendants’ initial contention is that the 

C-1 area on the map included in the notice of pub- 
lic hearing differs from the C-1 area on the maps 
included as a part of the amended ordinance. Code, 
815-859 provides that '"* * * no such regulation, 
restriction or boundary shall become effective until 
after a public hearing in relation thereto, at which 
parties in interest and citizens shall have an oppor- 
tunity to be heard. * * *" This statutory provision 
means only that parties in interest and citizens 
must be apprised of the proposed changes to be 
acted upon so they can be present to state their 
views. It does not require that the notice contain 
an accurate forecast of the precise action which the 
County Board will take upon the subjects mentioned 
in the notice of hearing. 29 


28 


Couch v. Zoning Commission, 141 Conn. 349, , 106 A. 2d 173, 177 
(1954). : 


29 
822, 39 ALR 2d 757, 763 (1953). 


Ciaffone v. Community Shopping Corp., 195 Va. 41, 49-50, 77 S.E. 2d 817, 
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In Town of Burlington v. Dunn, °? the court stated the proposition 


in the following terms: 


General Laws (Ter. Ed.) c. 39, 810, as last 
amended by St. 1939, c. 182, includes provisions 
that the warrant "shall state. . . the subjects 
to be acted upon™ at the meeting and that "no action 
shall be valid unless the subject matter thereof is 
contained in the warrant." This means only that 
the subjects to be acted upon must be sufficiently 
stated in the warrant to apprise voters of the nature 
of the matters with which the meeting is authorized 
to deal. It does not require that the warrant contain 
an accurate forecast of the precise action which the 
meeting will take upon those subjects. 


In Walker v. Board of County Commissioners, 208 Md. 72, 116 A. 2d 
393 (1955), cert. denied, 350 U.S. 902 (1955), challenge was made of 
the manner in which certain comprehensive zoning regulations were 
enacted. There was a question as to the method used in creating the 
Planning and Zoning Commission. It was held that the Commission had 
been properly created. There was a.further question as to the notice 
of enactment of zoning regulations and the actions of the Commission 
pursuant thereto. In this connection, the court said: 


Appellants contend that the Commissioners had no 

power to change the Ordinance after the public 

meetings and that it should have been adopted in 

exactly the same form as there presented. Of 

course, the object of the public hearings was to 

give the public an opportunity to criticize and 

recommend changes in the Ordinance. It could 

hardly be contended that, if the Commissioners 

decided to make minor changes in the Ordinance, 

public meetings would have to be continuously 

held until the Ordinance was submitted in its ex- 

act form.°1 
30 Town of Burlington v. Dunn, 318 Mass. 216, 219, 61 N.E. 2d 243, 245, 
168 ALR 1181, 1184 (1945). 


31 Walker v. Board of County Commissioners, 208 Md. 72, 84, 116 A. 2d 398, 
400 (1965). 
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* *x * * 


It is settled law that where a legislative body, using 
properly the power given it by the Legislature, has a- 
dopted a zoning ordinance, its exercise of the police 
power is presumed to be valid. . A successful 
attack upon such an ordinance must show affirma- 
tively and clearly that it is arbitrary, capricious, 
discriminatory or illegal, so that necessary a 
review by a court is narrow in scope.22 


The case of Klaw v. Pau-Mar Construction Company** is in point. 


We note the following excerpt from the court's opinion: 





With respect to the changes in the bulk require- 
ments of the individual properties in the new re- 
stricted apartment district as finally adopted, the 
appellants’ argument is that notice of the proposed 
change was never advertised and, therefore, 22 
Del. C. 8304 was not complied with. | 


The advertisement stated that the bulk require- 
ments for lots would be the same as those required 
for residence districts, viz., permission to use 30% 
of the land area for a structure and an additional 10% 
for porches, etc. Actually, the amendment as final- 
ly adopted authorized the use of 40% of the land area 
for structures and an additional 10% for porches, etc. 
However, the setback requirements imposed upon 
residence districts were not changed for restricted 
apartment districts in the amendment as ay 
adopted. 


The position of the appellants comes to this. 
They contend that a proposed amendment to the 
Zoning Ordinance must be specifically described 
in the notice calling a meeting to consider it, and 
that no changes from the proposed amendment as 
advertised may be made without further advertise- 
ment. | 





32 Walker v. Board of County Commissioners, 208 Md. 72, 93, 116 A. 2d 
398, 404 (1955). 


3 kaw v. Pau-Mar Construction Company, 50 Del. 487, 492-494, 135 A. 2d 
123, 126-127 (1957). ! 





Neuger v. Zoning Board of the City of Stamford is another case in 
There the sufficiency of the notice and the validity of the hearing 


on the proposed amendment of zoning ordinances -- by adding a defini- 


point. 


tion of shopping center as a group of not less than 15 contiguous retail 


33 kaw v. Pau-Mar Construction Company, 50 Del. 487, 492-494, 135 A. 2d 
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22 Del. C. 8304 requires that no zoning regula- 
tions, either by way of an original enactment or by 
way of amendment to an original enactment, shall be- 
come effective until after a public hearing upon it, at 
which hearing interested property owners shall have 
an opportunity to be heard either in favor of or in op- 
position to the proposal, and that notice of the hearing 
be published at least 15 days before the time set. 

The only absolute requirement with respect to the 
notice to be given contained in 8 304 is of "the time 
and place of such hearing."" There is no provision 
in the section specifically requiring advance notice 
in detail of what the proposed regulations will ac- 
complish. 


We think the sole requirement of 22 Del. C. 8 
304 is what is specifically set forth, viz., that it is 
proposed to amend the Zoning Ordinance. in:certain 
general aspects, and that at a certain time and place 
a public hearing will be held so that interested per- 
sons may appear and be heard either in support of or 
in opposition to the proposal. We have read the pub- 
lished notice of the hearing in this case and are of 
opinion that it complies with the law. 


*x * *K % * 


The increase of the bulk requirement from 30% 
to 40% is not a change of such magnitude as to re- 
quire the whole matter being commenced again. As 
a matter of fact, the requirement of the enabling law, 
that a hearing be held at which citizens may protest, 
implicitly contemplates that changes might be made 
in the original proposal as the result of such hearings. 
This, we think, is what actually happened and this, we 
think, is what the law contemplates shall happen3% 


123, 126-127 (1957). 


34 


Neuger v. Zoning Board of the City of Stamford, 145 Conn. 625, _, 145 


A. 2d 738, 740-741 (1958). 
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stares ''on land under single ownership" -- were not affected by a change 


in the language of the amendment by substitution of the phrase “originally 
planned and developedasa single unit" for the prior quoted phrase. Ap- 
pellants therein contended that the difference between the amendment as 
originally proposed and set forth in the notice of the public hearing and 
the amendment as finally enacted was so radical that there was no legal 
notice or public hearing of the amendment as passed. : The court in pass- 


| 


ing upon the contention of the appellants said: 


To be adequate, the notice is required to fairly and 
sufficiently apprise those who may be affected of the 
nature and character of the action proposed, to make 
possible intelligent preparation for participation in 
the hearing. . . . The very purpose of the hearing 
was to afford an opportunity to interested parties to 
make known their views and to enable the board to be 
guided by them. It is implicit in such a procedure 
that changes in the original proposal may ensue as a 
result of the views expressed at the hearing’. ... 
Notice of a hearing is not required to contain an ac- 
curate . forecast of the precise action which will be 
taken upon the subject matter referred to in the 
ROUECE: ono) oti | 


The minutes of the meeting of the zoning board 
at which the amendment was voted disclose that the 
changes made in the original proposal were the direct 
result of the objections voiced at the public hearing. 
The changes did not affect the fundamental character 
of the proposal for the consideration of which the 
hearing had been called and advertised. The primary 
objective of the amendment as proposed was to add 
to the zoning regulations a new category of business 
district, the shopping center, and to make it possible 
to have a liquor outlet in such a center even though 
there might be another outlet within 1500 feet. The 
details to be incorporated in the definition of a shop- 
ping center were incidental. As originally proposed, 
the definition called for at least fifteen stores, witha 
minimum ground floor area of 60,000 square feet and 
parking facilities for at least 350 automobiles, all to 
be on land under single ownership. Whether the def- 
inition ultimately adopted would require more or fewer 
stores, a larger or smaller ground floor area, park- 
ing facilities for a greater or smaller number of 
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automobiles, or some criterion other than single 

ownership was merely incidental to the fundamental 

proposal. The provisions of the Stamford charter 

relating to notice and a public hearing were com- 

plied with, and no further notice or additional hear- 

ing was required upon the amendment as altered by 

the board after the public hearing. °4 

The above cited cases embody the law on the question raised by 

appellants, so far as appellees’ research has revealed. There are no 
cases in point in this jurisdiction. The authorities cited, therefore, are 


worthy of consideration in reaching a final decision in the instant appeal. 


Clearly, the cases recognize that the promulgation of zoning regu- 
lations is a legislative function. A zoning commission in enacting regu- 
latory measures is required to give notice and afford interested parties 
an opportunity to present their views at a public hearing. Unless a statute 
so specifies, there is no requirement that a zoning commission adopt the 
precise amendment as it has proposed as tentative in its announcement 
of hearing. This could render nugatory the entire legislative process 
which of necessity is to inform the rule-making body of factual matters 
and thereby enable it to reach an informed judgment in devising the final 
regulations. Where the notice is fairly calculated to apprise the public 
of the subject matter, i.e. zoning issues, in this particular case the 
nature of the houses, including lot occupancy and related zoning factors 
in a single family residential area, under consideration, and the public 
responds to the notice, and the zoning commission adopts a regulation 
within the scope of the issues fairly raised by the notice, as was done 
here, there is no error. If the regulation is arbitrary, confiscatory, or 
otherwise not in the public interest, there are other means of testing its 
validity. The public, therefore, is adequately and fairly protectedfrom any 
possible arbitrary and capricious acts on the part of the legislature. But 


“4 Neuger v. Zoning Board of the City of Stamford, 145 Conn. 625, , 145 
A. 2d 738, 740-741 (1958). eet 
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such an attack has not been, nor could it be, made in this case. 


PART VI 


THERE IS AMPLE AUTHORITY TO SUPPORT THE PROP- 
OSITION THAT WHERE THE ZONING STATUTE INVOLVED 
IS COMPLIED WITH IN EVERY MATERIAL RESPECT, AS 
IN THE INSTANT CASE, THERE IS NO LEGAL BASIS FOR 
CHALLENGING THE ACTION OF THE ZONING COMMIS- 
SION PURSUANT THERETO IN ENACTING A NEW CODE 
OF ZONING REGULATIONS ! 


Appellants argue that the failure of the Zoning Commission to com- 
ply with the statutory provisions requiring notice and hearing renders 
the amendments to the Zoning Regulations invalid. Appellants cite a 
number of cases in support of this proposition. 36 Appellees contend 
that the Zoning Commission has complied with the provisions of the 
statute in every material respect. This is all that the law requires. 
Heath v. Mayor and City Counsel of Baltimore, 187 Md. 296, 49 A. 2d 
799 (1946); Elgar v. S. H. Kress & Co., 308 N.Y. 533, 127 N.E. 2d 
325 (1955); Lo Cascio,et al. v. Krestenson, et al. 280 App. Div. 835, 


ee eeeecemmeecemeemes ers att a a ta wet pb en =) 


113 N.Y.S. 2d 723 (1952); Delaware, Lackawanna & W. R. Co. v. City 


of Fulton, 114. N.¥.S, 2d 481 (1952), affirmed, 121 N.Y.S. 2d 582, 281 
App. Div. 1005 (1953); Rohiman, etal. v. City of Yonkers, etal., 275 
App. Div. 842, 88 N.Y.S. 2d 351 (1949), appeal denied, 275 App. Div. 
944, 90 N.Y.S. 2d 663 (1949); Application of Buckley, 275 App. Div. 
853, 89 N.Y.S. 2d 123 (1949), reargument and appeal denied, 275 App. 
Div. 1001, 91 N.Y.S. 2d 759 (1949), appeal dismissed, 299 N.Y. 796, 


35 5 is clear from the record in this case that should appellants’ succeed in 
having the area classified as R-1-B, two thirds of the structures in the area 
would be rendered non-conforming-uses, which would have the effect of making 
such structures and the land on which they are situated far less valuable in the 
hands of their present owners. The true import of the effect of what appellants 
are attempting to accomplish is set out in the Report of the Zoning Advisory 
Council, (J.A. 33-35). | 


86 Brief for Appellants, pp. 17-21. 
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87 N.E. 2d 688 (1949). It is only where there has been a substantial 
deviation from the statutory requirements such as to amount to a fraud 
on the public, or where no notice was in fact given, or where the notice 
was not published in accord with the express provisions of the specific 
statute that the courts have held the resulting zoning regulations invalid.?” 
Appellees' position is that the official notice of hearing given by the Zon- 
ing Commission of the District of Columbia, as to appellants, fulfilled 

the requirements of the zoning statute and the requirements of the legis- 
lative process being followed by the Commission in adopting the new 
Zoning Regulations for the City of Washington. For these reasons, the 


authorities cited by appellants are not controlling in the instant case. 


PART VII 


THE AUTHORITIES CITED BY APPELLANT IN SUPPORT 

OF THE APPEAL ARE NOT APPLICABLE TO, OR MAY 

BE DISTINGUISHED FROM, THE CONTROLLING ISSUE 

IN THE INSTANT CASE. 

Appellants cite American University v. Prentiss, et al., 113 F. 

Supp. 389, affirmed, 94 U.S. App. D.C. 204, 214 F. 2d 282 (1954) for 
the proposition that zoning is a legislative function. °° Appellees agree 
that the case stands for this proposition. 


Appellants cite Wood v. Town of Avondale, 72 Ariz. 217, 232 P. 2d 
963 (1951); Gilgert v. Stockton Port District, 7 Cal. 2d 384, 60 P. 2d 
847 (1936); Sikes v. Pearce, 212 Ga. 567, 94 S.E. 2d 427 (1956); and 
DeLatour v. Morrison, 213 La. 792, 34 So. 2d 783 (1948) for the prop- 
osition that the constitutional provision against deprivation of property 
without due process of law demands that persons having interests or 
rights in property be given adequate notice and an opportunity for hearing 


a The cases in point will be mentioned in a succeeding portion of the Brief 
for Appellees. 


Le Brief for Appellants, p. 10. 
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before passage of zoning laws and regulations affecting their rights and 


interests .°9 Appellees concede that these cases, at least in part, stand 
for the stated proposition. However, consideration of the constitutional 
issue is not important to decision in the igstant case; for, as observed, 
the applicable statute in the District of Columbia contains a requirement 
for notice and hearing. It is unimportant that the same may be required 
by other laws of the land. | 


Appellant cites Southern Coast Corporation v. Sinclair Ref. Co., 
181 F. 2d 960 (5th Cir., 1950); United States ex rel. TVA v.*Powelson, 
118 F, 2d 79 (4th Cir., 1941); Midland Cooperative Wholesale v. Ickes, 
125 F. 2d 618 (8th Cir., 1942); United States v. Sunset Cemetery Co., 
132 F. 2d 163 (7th Cir., 1942); Commissioner of Internal Revenue v. 
Oswego Falls Corporation, 137 F. 2d 173 (2nd Cir., 1943); and Rybolt 
v. Jarrett, 112 F. 2d 642 (4th Cir., 1940) for the proposition that the 
doctrine of "expression unius est exclusion alterius" has application to 
the instant case. It is said that where the published notice proposed 
R-1-B zoning classification, it excluded all other possibilities 40 Appel- 
lees contend that it is doubtful that this rule of statutory construction has 
application to a situation where a zoning commission sets forth a tentative 
or proposed zoning regulation in the notice of hearing, as in this case. 
By the very terms of the statute and of the notice in question, the "'gen- 
eral summary" was of proposed amendments to the Zoning Regulations 
of the District of Columbia. It was a tentative plan that was being an- 
nounced, not the final regulation. Here the proceeding was a legislative 
one. The Zoning Commission acting as a legislative body was exercis- 
ing its power of investigation -- its powers of research -- to determine 
the proper classifications for zoning in the entire District of Columbia. 
It was not bound by rigid rules of construction applied to doubtful mean- 
ings of terms and phrases in statutes or other legal documents. It was 


$9 Brief for Appellants, pp. 10-11. 


40 Brief for Appellants, pp. 13-14. 
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pursuing its legislative function and informing the public through the 

official notice of the subject matter of proposed regulation. If the prin- 

ciple quoted has any application at all, it should be applied in interpret- 

ing the zoning statute itself and not the notice. As applied to the zoning ; 
statute and to the terms "general summary" it would exclude the type 

of notice appellants contend for. It excludes the precise statement of 

the regulation to be adopted and requires only a "general summary" of 
the proposed regulation. As applied to the statute, the principle has 
application; but not as applied to the provisions of the notice in the 


instant case. 


Appellants concede that the defects in the notice are waived or 
are immaterial where parties subjecting the same to attack have read 
the notice and attended the public hearing it announced, citing White v. 
Henry, 199 Tenn. 219, 285 S. W. 2d 353 (1955). In the White case, supra, 
the court said: 

The fact that proper publication with reference 
to the enactment of this ordinance was not had is im- 
material in any view of the matter because the bill 
expressly admits that the appellants attended each of 
the two hearings before the Planning Commission and 
each of the seven City Counsel hearings with refer- 
ence to this matter, and at each of these hearings did 
"vigorously oppose the enactment of ordinance No. 
2185.""41 
The White case, supra, adds strength to appellees’ contention that ap- 
pellants have had their full day in court. The fact that appellants ap- 
peared and were heard, further, supports the proposition that the notice 


was effective in its purpose. ~ 


Appellants cite Covey v. Town of Somers, 351 U.S. 141 (1956) for 
the proposition that the hearing in the instant case was an empty gesture-” hy 
41 White v. Henry, 199 Tenn. 219, 232, 285 S.W. 2d 358, 359 (1955). See 
Brief for Appellants, p. 16. 
= Brief for Appellants, p. 17. 
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The Covey case, supra, has no application to the facts in the instant case. 


In it notice of foreclosure of a tax lien was served on a person well known 
to be an incompetent and without the protection of a guardian. It was held 
that the conduct of the public officials involved did not measure up to the 
requirements of the Due Process Clause of the Fourteenth Amendment. 


Appellants cite a series of cases for the propos ition that failure to 
comply with the statutory provisions requiring notice and hearing renders 
the:attempted amendment of the Zoning Regulations invalid. Fish v. 
Town of Canton, 322 Mass. 219, 77 N.E. 2d 231 (1948); Village of Sands 
Point v. Sands Point Country Day School, 148 N.Y.S. 2d 312 (1955), af- 
firmed, 154 N.Y.S. 2d 428 (1956); Benton v. Phillips, 191 Ark. 961, 

88 S.W. 2d 828 (1935); Fierst v. Wm. Penn. Memorial Corporation, 

311 Pa. 263, 166 Atl. 761 (1933); Jack v. Torrant, 136 Conn. 414, 71 

A. 2d 705 (1950); City of Hollywood, Fla. v. Rix, _ Fla. __, 52So. 

2d 135 (1951); Krajenki Buick Sales v. Kopkowski, 322 Mich. 250, 33 
N.W. 2d 781 (1948); Wippler v. Hohn, 341 Mo. 780, 110S.W. 2d 409 
(1937); Morris v. Roseman, 162 Ohio St. 447, 123 N.E. 2d 419 (1954); 
Village of Mill Neck v. Nolan, 251 N.Y.S. 533 (1931), affirmed, 259 
N.Y. 596 (1932); State ex rel. Kling v. Nielsen, 103 Ohio App. 60, 144 
N.E, 2d 278 (1957); Crozier v. County Commissioners of Prince Georges 
County, 202 Md. 501, 97 A. 2d 296, 37 ALR 2d 1137 (1953).*° The author- 
ities cited by appellants are distinguishable on the facts from the instant 
case. The short answer to appellants’ contention is that here all the re- 
quirements of the zoning statute were complied with by the Zoning Com- 
mission. There was notice. The notice contained a "general summary" 
of the proposed amendments. The property owners affected were apprised 
fairly of the scope of the zoning issues opened for discussion at the hear- 
ing. There was a hearing and the property owners affected were afford- 
ed a full opportunity to be heard on the Zoning issues presented. 


as Brief for Appellants, pp. 18-19. 
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CONCLUSION 


In consideration of the foregoing premises, the appeal of William 
R. Castle, et al., should be dismissed and the order of the United States 


_ District Court for the District of Columbia granting appellees’ motion for 
_ Summary judgment ought to be affirmed. 


Respectfully submitted, 


EUGENE L. GOODRIDGE 


Attorney for Appellees, 


Domain, Inc., and 
Lawrence N. Brandt 


920 Colorado Building 
Washington 5, D. C. 


Of Counsel: 
JOHN B. LETTERMAN 


Colorado Building 
Washington 5, D. C. 
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A. APPELLEES' BASIC POSITION WOULD DEPRIVE 
THE NOTICE AND HEARING PROVISIONS OF 
SECTION 3 OF THE ZONING ACT OF 1938 AS 
AMENDED OF ALL MEANING AND SIGNIFICANCE 


Appellees contend, in substance, that as long as a notice is publish- 
ed containing a purported general summary of proposed amendments and 
a public hearing then takes place at which the particular amendment is 
not even discussed, the Zoning Commission has complied with the statute 
and is thereafter free to adopt an amendment totally and fundamentally 
different from the amendment proposed. (Brief of Appellees Domain, 
Inc., etal., pp. 13-25; Brief of Appellees McLaughlin, et al., pp. 16- 
24) 


1. Appellees’ argument completely ignores the reasons 
of substantive and procedural due process which under- 


lie the statutory requirement of notice and hearing. 

As pointed out in Appellants’ Brief, the requirements of notice and 
hearing, in order for a zoning amendment to be valid, are not only set 
forth in the statute itself but adequate notice and hearing are compelled 
as a matter of constitutional principle (pp. 9-11). Furthermore, it is 
_ well established that notice and hearing requirements of a statute must 
be strictly observed (pp. 17-19). Appellees would pay the barest “lip 
service" to the statutory requirements applicable to the present contro- 
versy and attempt to substitute form for substance. The record of 
this case before the Zoning Commission is eloquent proof that the Ap- 
pellants were not given the protection which the statute required. 


First, the notice containing a so-called "general summary of pro- 
posed amendments," although for the purpose of putting Appellants on 
notice, was fatally defective in the context of the admitted facts. The 
notice merely showed that the ‘A"R zoning, which has been in effect for 
_ more than 35 years, was being continued under a different nomenciature, 


i.e., R-1-B. The proposed R-1-B zoning was, in reality, not a change 
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but a continuation of the existing zoning .? 


Second, the public hearing, which representatives of the Appellants 





attended, was opened on May 27, 1957, by the reading of a report of the 
Zoning Advisory Council on the subject of the proposed regulations x 
Under heading "Comments on Specific Items," the Council made this 
pertinent statement (p. 4): | 





"The Council believes that the scope of the 
R-1-A and R-1-B mapping is generally acceptable 
and depicts fairly well the proper location and 
boundaries for the two areas combined." 


In view of the published notice of April 17, 1957, designating the area as 


R-1-B followed by this public statement of the Zoning Advisory Council 
on May 27, 1957, can there be any wonder or surprise at the fact that not 
a scintilla of testimony was introduced at the public hearing on the zoning 
for this area? Can it be seriously contended that the issue of possible 
R-3 zoning was raised at the public hearing? | 


Third, the Zoning Commission in adopting R-3 zoning for this area 
in its regulations of May 12, 1958, did not "act upon the proposed amend- 
ment" as it was required to do by the statute. It could have done this by 
adopting said proposed amendment or by voting it down, in which latter 
event the long standing "AR zoning would have continued in effect. 
Instead, the Zoning Commission adopted R-3 zoning, which was a funda- 
mental departure from the R-1-B zoning proposed, whether one judges 
on the basis of use, area or density requirements. 8 


Appellees Domain, Inc., et al., attempt to minimize the close similarity of 
"A'R and R-1-B zoning by inaccurately describing "A"R zoning. (Brief of Appel- 
lees Domain, Inc., et al., pp. 4, 14) Both "A"R and R-1-B zoning permit only 
single family detached houses as a matter of right. "A"R zoning is, of course, 
not similar to R-3 zoning, which permits row houses as a matter of right. 


2 "Report of the Zoning Advisory Council on Proposed New Zoning regulations 
Proposed by Harold M. Lewis, Consultant,'"' May 27, 1957. This report was not 
previously known to Appellants' counsel and was not part of the record below. This 
report of the Zoning Advisory Council is not to be confused with another report of 
the same Council, also not part of the record, which was made sometime after the 
completion of the May 27, 1957, hearing and which is referred to on page 15, foot- 
note 9, of Appellants' Brief. 


3 The radical differences between R-1-B and R-3 zoning are set forth in Appel- 
lants' Brief, p. 13 and Supp. pp. 4-5. 
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Appellants do not contend that the published notice is required to 
contain an accurate forecast of the precise action which the Zoning Com- 
mission will take. Appellants do contend, however, that the notice must — 
be sufficient to raise the issue of amendments different from those pro- 
posed, that the hearing must consider such issues and that the Zoning 
Commission, in failing to publish such a notice or conduct such a hear- 
ing, may not then proceed to adopt any other amendment which it feels 
appropriate. Inthe context of this case, the appellants were effectively 
deprived of the notice and hearing which the statute was designed to af- 
ford and which considerations of substantive due process require. 


2. The cases cited by Appellees do not support 
Appellees’ contention. 

For example, the technical defects of the notice in the North Shore 
Beach Property Owners Association case* were properly disregarded 
because the notice was sufficient to cause more than thirty property 
owners to appear at the hearing and to protest orally and in writing 
against the proposed changes. Similarly, in the Couch case” it was 
assumed by the Court that the notice was sufficient to raise issues to be 
debated at the public hearing. Why, otherwise, would the Court have 
said "Weaknesses in the plan might be exposed at the hearing and if this 
occurred the Commission would be guided accordingly." In the present 
case, the proposed plan was completely acceptable and, for this reason, 
was not discussed one way or the other. The Ciaffone case’ is not ap- 


plicable to the present facts because the C-1 zoning finally adopted therein 


* Brief of Appellees Domain, Inc., et al., p. 17. 
5 
etal., p. 23. 


Brief of Appellees Domain, Inc., et al., p. 19; Brief of Appellees McLaughlin, 


S Brief of Appellees Domain, Inc., et al., p. 19; Brief of Appellees McLaughlin, 
etal., p. 21. 
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was actually contained as a proposed change in the published notice and 
the issue of the proposed change, therefore, was raised and considered 
at the public hearing. The Walker case’ properly sets forth the object 
of public hearings and, after noting that the changes were “very minor," 
specifically affirmed the right of zoning authorities "to make minor 
changes" after the public hearing. The same is true of the Klaw case,° 
where it is stated that "The increase of the bulk requirement from 30% 
to 40% (for a restricted apartment house district) is not a change of such 
magnitude as to require the whole matter to be commented again." In 
the Neuger case” the defective notice was cured by the attendance at the 
public hearing at which “the changes made in the original proposal were 
the direct result of the objections voiced at the public hearing.” The 
Court went on to state that "The changes did not affect the fundamental 
character of the proposal for which the meeting was called." Similarly, 
in the Dunn case, the changes made after the hearing “were not of a 


fundamental character. 10 


While limitations of space applicable to a Reply Brief prevent an 


exhaustive treatment of these cases upon which Appellees place chief 
reliance, it is apparent that they affirm repeatedly two principles of law 
which are important to the determination of this appeal. These prin- 
ciples are: (1) The published notice, whether or not technically adequate, 
must be sufficient to raise issues of proposed changes, so that interested 
persons will feel it necessary to appear and make known their views on 
said proposed changes, and (2) Assuming there is such a published 
notice and a hearing on the issues raised by said notice, the zoning 
authorities are limited thereafter to making minor changes and are fore- 
closed from making changes of a character fundamentally different from 


7 Brief of Appellees Domain, Inc., et al., p. 20. 

8 Brief of Appellees Domain, Inc., et al., pp. 21-22. 
9 Brief of Appellees Domain, Inc., et al., pp. 22-24. 
10 Brief of Appellees Domain, Inc., et al., p. 20. 





the changes originally proposed. Appellants are in agreement with 
these propositions and submit that the Zoning Commission's actions in 
the present case fell far short of the standards which these cases uphold. 


APPELLEES' ANCILLARY POSITION THAT THE 
LEGISLATIVE JUDGMENT OF THE ZONING COM- 
MISSION SHOULD NOT BE DISTRIBUTED IS IRREL- 
EVANT AND UNRESPONSIVE 


Both Appellees assert that the Zoning Commission acts in a legis- 
lative capacity and that a Court should not interfere with the exercise of 
said legislative function, in the absence of a showing that such power is 
exercised arbitrarily or unreasonably. (Brief of Appellees Domain, Inc., 
etal., pp. 10-11, 24-25; Brief of Appellees McLaughlin, et al., pp. 25- 
28 ) 


This argument, of course, misconceives the issue raised in Ap- 
pellants* complaint. Appellants have made no claim in this proceeding 
that the action of the Zoning Commission was arbitrary, unreasonable, 
or capricious. Thus, the emphasis in the briefs of both Appellees upon 
the legislative nature of the functions exercised by the Zoning Commis- 
Sion is irrelevant and unresponsive. 


Appellees’ continued insistence on this argument may, in all prob- 
ability, be explained as part of their overall effort to deprecate and un- 
dermine the importance of the notice and hearing provisions of Section 3. 
Appellees would have one believe that, since legislatures are not bound 
by the formal requirements of notice and hearing in the valid enactment 


of legislation, so, also, a Zoning Commission acting in a legislative 


capacity should not be too closely held down by such requirements. The 
answer to this may be briefly stated. As has been already anticipated 
in Appellants’ Brief (pp. 10-11), the requirements of notice and hearing 
are not only demanded by the constitutional provision against deprivation 
of property without due process but detailed requirements concerning 
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notice and hearing were inserted in the Zoning Act of 1938. However 
valid Appellants’ contention may be under different facts and issues, it 
is clear that it has no bearing on the issues presented herein. 


Respectfully submitted, 


JOHN H. PRATT 


| 
905 American Security Building 
Washington 5, D. C. 


Attorney for Appellants 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,909 


WILLIAM R. CASTLE, ET AL., 
Appellants, 
Vv. 
ROBERT E. McLAUGHLIN, ET AL., 
Members of the Zoning Commission of the 
- District of Columbia, et al., 


Appellees. 


PETITION FOR REHEARING IN BANC 


Appellees, Robert E. McLaughlin, et al., Members of the Zoning 
Commission of the District of Columbia, hereinafter referred to as the 
"Commission," respectfully petition the Court, pursuant to Rule 26 of 


the Rules of this Court, for a rehearing in the above-entitled cause by the 


entire Court sitting in banc. 
This petition is grounded on the view of counsel for the Com- 
mission that the decision of a division of the Court: 





(1) is legally erroneous, 

(2) contains errors of fact, 

(3) is unsupported by the record, 

(4) will transform into non-conforming structures and uses 
thousands of properties for which building permits 
have been issued and upon which millions of dollars 
have been committed in reliance upon the Zoning 
Regulations now invalidated, and 

(5) in any event, presents a question believed to be of first 


impression throughout the United States, which, be- 


cause of its terrific impact locally, merits con- 


sideration by the entire bench of this Court. 


PRELIMINARY STATEMENT 

For the purposes of this petition, a brief factual statement is re- 
quired to place the case in proper perspective. 

On May 12, 1958 the Zoning Commission of the District. of 
Columbia adopted a complete and comprehensive revision of the Zoning 
Regulations and the Zoning Map of the District. An.area of the city con- 
sisting of squares numbered 2517, 2518, 2519 and a part of 2529.(See map 
at page S-5 of the supplement to appellants' brief) was zoned R-3, a zon- 
ing classification which permits the construction of single family row 
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dwellings. § Prior to the adoption of such regulations, only single family 
detached dwellings were permitted as of right in the area (J.A. 33-35), 
but two-thirds of the buildings therein are completely non-conforming 
and only a few of the remaining one-third measure up to the minimum 
standards for a detached dwelling area (J.A. 33-35). : The appellants; 
property owners in the area involved, challenged in the court below the . 
validity of the regulations as having been adopted without first giving them 
the notice and affording them the hearing required by Section 5-415, D.C. 
Code, 1951 (J.A. 28-30). The court below, after a full hearing, entered 
in favor of the Commission a summary judgment (J A. 83-84). 
A division of this Court reversed that judgment, declaring: 
“We think it unquestionable that the notice and 
public hearing required by Section 5-415 of the Code 


were not given with respect to the R-3 zoning adopt- 
ed for the area in question. The notice, by means 


of the map incorporated therein, made a specific 

roposal to classify the area as R-1-B for z 
purposes."" [Emphasis supplied. i 
ARGUMENT : 
i ‘ 

The decision is not in accord with facts 

appearing of record and is contrary 
also to the law. | 


The. Commission will demonstrate by references to the record that 


_the decision is not only contrary to the facts as disclosed therein but is 





contrary also to the law. 

At the outset, the Court's attention is respectfully directed to the 
notice of the public hearing (J.A. 36-41). That notice represented to the 
general public that the "Zoning Commission proposes to amend the Zoning: 
Regulations and Zoning Map of the District of Columbia in their entirety 
so that no section of the present Regulations or Map will remain unchanged 
*#**" (JA. 36). 

The most careful examination of the notice, however (J.A. 36-41), 
will not disclose any specific reference to the area involved. Certainly, 
therefore, no determination can be made from the published notice itself 
what zoning classification was proposed for the area, nor can such de- 
termination be made from the sectional map shown at page.S-5 of the 
record. 

The statute 1 requires a general summary of the proposed regu- 
lations and this the notice contained (J.A. 37-40). By Article 22 of the 
general summary, provision was made for the adoption of the Zoning Map 
consisting of ten sectional maps, ™* * * and which is made a part of 
these proposed regulations * * *"(J.A. 38). These sectional maps were 
made available for public inspection. 


I gection 5-514, D. C. Code, 1951. 








In this connection, the division of the Court declared, at page 4 of 
its opinion, that appellants examined the appropriate sectional map ™ * * * 
and found that the map proposed to change the area in question from an 


‘A’ R classification to an R-1-B classification." 


The difficulty with this declaration is that the one and only sectional 


map in the record is the one inserted by the appellants at page 5 of the 
supplement to their brief (S-5), and this map fails utterly to disclose any 
such proposal. 2 

From the foregoing it is erystal clear that in so far as the de-- 
cision states that " * * * [t]he notice, by means of the map incorporated 
therein, made a specific proposal to classify the area as R-1-B for zoning 
purposes * * *,"* such statement is wholly without support in the record. 
And the same must be said with respect to much of what was stated by the 
division of this Court to have transpired at the public hearing. Said the 
division at page 4 of its decision: , 





“At the public hearing on the proposed amend- 
ments, the appellants appeared and expressed 
general support for the proposed zoning plan. No 


2-The area involved consists of squares 2517, 2518, 2519 anda 
part of 2529 in the northwest section of the District of Columbia and is 


depicted on the part of the Zoning Map which appellants printed at page 
-S-5 of the supplement to their brief (between the brief and the joint 


appendix). 





objection was raised by anyone to the R-1-B zoning 
proposed for the area in question, nor was the 
matter of zoning the area in any way different from 
that proposed in the public notice presented or dis- 
cussed.” 

It is, of course, undisputed that appellants appeared at the public 
hearing and expressed general support for the proposed regulations, but, 
although it was not mentioned in the decision, the appellants did more 
than this. The record shows that appellants supported specifically 
certain sections of the proposed regulations and vigorously opposed others. 
In fact, appellants, through their representative, submitted their own 
version of a zoning regulation pertaining to the use of property owned by 
foreign governments*® and recommended its. substitution (J.A. 43-44). 

But what stands out in the decision is the statement that " * * * 
[nJo objection was raised by anyone to the R-1-B zoning proposed for’ the 
area in question, nor was the matter of zoning the area in any way differ- 
ent from that proposed im the public notice presented or discussed." 
[Emphasis supplied. | 

All that appears in the record in this connection is a statement 
contained in an affidavit of appellants’ lay representative at the hearing 


Sin the area involved are embassies of foreign governments with 
chancery adjuncts (J.A. 34). 





that he " * * * did not object to the R-1-B zoning proposed for the area 
* * *; that to * * * [his] knowledge any suggestions of the R-3 zoning 
ultimately adopted in the regulations of May 12, 1958, was never dis- 
cussed or even hinted at during the hearings commencing May 27, 1957" 
(J.A. 46). : 

Since, as pointed out above, there is no clear showing in the record 
as to what zoning classification was finally proposed for the area, the 
statement is of little, if any, help. Moreover, appellants’ representative 
did not say that " * * * [n]o objection was raised by anyone to the R-1-B 
zoning proposed for the area * * *." He stated merely that he did not. ~ 
raise any such objection. Perhaps the reason for this careful limitation 
by appellants" lay representative is that, as stated by appellants" counsel 
during oral argument on.motion for summary judgment, the Zoning Ad- 
visory Council had recommended an R-3 zoning classification for the area 
(J.A. 82). ) 

Under the circumstances, aside from the affidavit of appellants‘ 
lay representative (J.A. 45-46), little, if anything, appears. in the record 
as to what transpired at the public hearing. Appellants, for reasons best 





known to themselves, did not see fit to support their position before the 
trial court with the record of the proceedings at the public hearing 


(J. A. 86-87), nor did they bring to the attention of the trial court the 





" * * * so-called ‘Lewis Report’ nd referred to in paragraph numbered 4 
of their amended complaint (J.A. 29); and, although they were privileged 
in the proceedings before the trial court to introduce evidence on the 
issue of the validity of the regulations adopted May 12, 1958, this they 
did not elect to do. Accordingly, all that was before the trial court for 
consideration was the amended complaint (J.A. 28) and the answers 
(J.A. 30, 47, 50), the notice of public hearing (J.A. 36), the affidavits 
of Clouser (J.A. 1-2, 49) and of Immer (J.A. 45), the sectional map (S-5), 
the excerpts from the testimony of appellants‘ lay representative at the 
public hearing (J.A. 41-44), the report of the Zoning Advisory Council 
(J.A. 33), the motions for summary judgment (J.A. 44, 46, 49, 50, 53), 
and the answers thereto (J.A. 45, 51). 

Just as the notice of the public hearing (J.A. 36) and the proposed 
Zoning Map (S-5) are the best and only conclusive evidence as to what 
was proposed, so is the transcript of proceedings at the public hearing 


the best and only conclusive evidence as to what transpired at such hearing. 


4Mr. Lewis was not an employee of or consultant to the Zoning 
Commission. He was a consultant hired under contract by the Government 
of the District of Columbia, after specific appropriation therefor in the 
Act of July 31, 1953 (67 Stat. 278, 279). The appropriation, though joint- 
ly sought by the District and the National Capital Planning Commission, 
was pressed for largely by the latter. See Hearings on District of Columbia 
_Appropriations, 1954 (U.S. Govt. Print. Off., 1953), pp.65 et seq. and 
794 et seq. 


i 


The conclusion from all of the foregoing is that, although the di- 
vision of this Court was required to consider the case only upon the record 
as transmitted by the trial court, this it manifestly failed todo. See Cave 
v. District of Columbia, 67 App. D. C. 138, 90 F. 2d 383. 

But whatever was recommended by the zoning consultant and what- 
ever transpired at the public hearing, the decision moereee declares 
in effect that the Commission was and is limited in the discharge of its 
legislative functions toa "yes" or "no" consideration of such recommen- 
dation. In this connection, it was said in Klaw v. Pau-Mar Construction 

PIGMENT ECT Gr 


Company, 50 Del. 487, 135 A. 2d 123, 128: : 
| 
"The argument is subject to a short answer. 
It is common legislative practice to amend pro- 
posed bills and ordinances before they are finally 
enacted into law and it has never been considered 
that an amendment, or substitute as in this case, 
results in the introduction of an entirely new pro- 
posal. Particularly is this so when, as in this case, 
the changes, as we have pointed out, were not of 
such significance as to be anything but minor in 
nature." . 


What was unquestionably overlooked by the division of the Court 


which rendered the decision of June 25, 1959, however, is the distinction 
between a proceeding to amend a section of existing zoning regulations or 
to change a zoning map as to one piece of property (or even one area) and 
a proceeding, such as the one under consideration, initiated to ac- 


complish a comprehensive rezoning of the entire District of Columbia 
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"" * * * so that no section of the present Regulations or Map. will remain 
unchanged" (J.A. 36). The foregoing quotation from Klaw v. Pau-Mar 
Construction Co. correctly states the fact and legal rule of "common 
legislative practice" under which proposals to a legislative body are 
usually amended by the body in the legislative process. 

But in Klaw the court was dealing, not with a complete rezoning 
of an entire city, but with a partial amendment of the regulations as ap-. 
plied to a limited area. How much more appropriate is the rationale 
of Klaw where, as here, "* * * no section of the present Regulations or 
Map [were to] remain unchanged"! Indeed, can it not be said that in the 
Situation at bar the legislative commission had even greater latitude for 
shaping and conforming proposals before it into what it believed right 
.for the total community ?. 

This, then, is the area of first impression. So far as counsel 
for the Commission is aware, no case cited by appellants and no case 
cited by the division of this Court in its opinion of June 25th deals with an 
all-inclusive and a completely comprehensive rezoning of a great metro- 
politan community wherein the proposals of an independent zoning con- 
sultant were given extremely widespread. publicity, where strong oppo- 
sition thereto was equally weil publicised, and where ultimate Srneainent 
and compromise between the opposing points of view was so well known 











to the community that it may almost be said that the members of this 
Court, residing therein, can judicially notice the same. 

The Zoning Commission was here, under authority of the Congress, 
enacting new laws in the exercise of the police power, the most un- 
limited and unlimitable power of a legislature. The language of this 
Court in Garrity v. District of Columbia, 60 App. D. C. 256, 264, 86 F. 
2d 207, is particularly applicable: : 

_"** * And it is well settled that a zoning com- 
mission acts in a legislative capacity. Zahn v. 
Board of Public Works, 274 U. S. 325, 47S. Ct. 
094, 71 L. Ed. 1074. It is not, therefore, any 
more than a legislative committee would be, subject 
to the rules of procedure which govern the conduct 


of judicial hearings. Only if its action is palpably 
arbitrary can a court set it aside." 


The Public Hearing On Appellants’ Petition 
or AC e In Zoning Classification 
The decision, however, is in one other important respect contrary 

to the facts appearing of record. With reference to the proceedings on 
appellants’ petition for "A Change Of Zoning Classification Of An Area 
Rezoned To A Lower Classification In The Zoning Regulations Of The 
District Of Columbia Effective May 12, 1958" (J.A.. 23-24), filed June 5, 
1958, it was urged in the trial court and again before the division of this 
Court that any deficiencies which may have existed in the notice, and 


thereafter the hearing on the regulations adopted May 12, 1958, were 
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cured by the subsequent notice and hearing. The division rejected this 
argument saying at page 6 of the opinion: 
" * * * Furthermore, the subsequent hearing was 
not preceded by the required notice and was not a 
public one in the statutory sense. Nor can we agree 
that the appellants’ participation in that hearing pre- 
cludes them from attacking in this suit the validity 
of the amendment. Their purpose at that hearing 
was the same as it is in the present suit: to prevent 
an R-3 zoning for their area. We have been referred 
to nothing which would indicate that the appellants there 
undertook to concede, even for purposes of that hear- 
ing, that the R-3 amendment was validly adopted." 

Here again there exists a distinction between the two hearings. 
Both, of course, required the discharge of legislative, rather than quasi-— 
judicial, functions. The first hearing, however, was not concerned with 
a specific petition or proposal of appellants to rezone the area involved. 
It was, as just pointed out, concerned with a comprehensive rezoning of 
the entire District of Columbia, " * * * so that no section of the present 
Regulations or Map will remain unchanged" (J.A. 36). 

The second hearing, however, was on a specific proposal of 
sppetians for "A Change Of Zoning Classification Of An Area Rezoned 
To A Bower Classification In The Zoning Regulations Of The District Of 
Columbia Effective May 12, 1958 * * *."" See, in this connection, Couch - 


v. Zo oning Commission, 141 Conn. 349, 106 A. 24173; and Klaw v. Pau- 
Mar Construction Company, supra. 











13 


| 
What is clear from a casual examination of the petition (J.A. 23-24) 


is the complete absence of even a suggestion that the appellants, at that 
time, regarded as invalid the R-3 zoning classification. In fact, the 
purpose announced by appellants in their petition was to "* * * rezone 
from R-3 to R-1-B the area involved."" Obviously, if there had been no 
valid R-3 zoning classification of the area, it would have been unnecessary 
to petition for a change to an R-1-B zoning classification since both zoning 
classifications were creatures of the Zoning Regulations adopted May 12, 
1958. Prior to that date there was no such thing as an R-3 classification. 

But perhaps most difficult to. reconcile with facts appearing of - 
record is the holding that the hearing on the petition =: not preceded by 
the required notice " * * * and was not a public notice in a statutory sense." 

Aside from the fact that this Court, by its order of July 16, 1958 
(J.A. 25, 26), stated specifically in respect to appellants’ petition to re- 
zone to R-1-B that " * * * whereafter the Zoning Commission issued a 
public notice as required by statute and scheduled a public hearing on the 
requested amendment for July 16, 1958, * * *" eeeraan Ss supplied] it 
appears elsewhere in the Sonand that the public peace was in fact preceded 
by the statutory notice (J.A. 1-2, 32, 33). | 

Assuming, therefore, arguendo, that appellants were somehow 
prejudiced or mislead by anything contained ir the notice of the first public 
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hearing (J.A. 36-41), or by the sectional Zoning Map (S-5), or by anything 
which transpired or failed to transpire at the public hearing, it is-too . 
ie for further discussion that, after statutory notice (J.A. 1-2), a 
“second” public hearing was conducted at which appellants were afforded 
an opportunity to advance whatever reasons they had as to why an R-1-B 
zoning classification for the area was more appropriate than an R-3 zoning 
classification. 

- The conclusion which seems compelled from all of the foregoing is 
that the decision in all of its important aspects is clearly contrary to 
facts of record and also is contrary to the settled law governing judicial 
review of administrative action. See Lewis, et al. v. District of Columbia, 
etal., 89 U..S. App. D. C. 72, Salyer, et al. v. McLaughlin, et al., 100 
U.S. App. D. C. 29, 240 F. 2d 891; and see also Couch v. Zoning Com- 
mission, 141 Conn. 349, 106 A. 2d 173, supra. 


i 


Because the question involved is one of 
eat lic im e and is also 


of first impression, it should, in the 
public interest, be reviewed by the 


entire Court. 
Although the decision, contrary as it is to the law and the facts of 
record, struck down as invalid the regulations only in so far as they apply 


to the area in which appellants reside, the necessary effect of the decision 








is to endanger the whole zoning structure of the District. This is true be- 


cause the very core of the appellants’ argument, which was apparently 
sustained by the decision, is that the Zoning Regulations are invalid be- 





cause the Commission " * * * did not adopt the recommendations of the 
so-called ‘Lewis Report,’ which had zoned said area R-1-B wee ar 
(J.A. 29). : 
But, as appears from the attached affidavit of R. O. Clouser, 
Planning Officer of the Zoning Commission, there were literally hundreds 
of instances in which the Commission rejected as unsound the recommen- 
dations in the "so-called ‘Lewis Report’ "and its accompanying map. 
Consequently, on the authority of this decision, the regulations adopted 
May. 12, 1958 are open to attack at every point where they depart to any 
substantial degree from the ‘‘Lewis" proposals, and thousands of individu- 
al properties are subject to the resultant effect. | 
The decision, however, accomplishes more than merely opening 
up avenues of attack upon the whole zoning structures; it creates uncer- 
tainty where there was certainty, instability where stability in land uses 
had been attained, and all of this without the slightest showing in the record 
of any i onerabre injury to the appellants. The necessary effect of all 

of this is administrative chaos. In-Couch v. Zoning Commission, 141 
Conn. 349, 106 A. 2d 173, supra, cited with approval in the opinion, it 
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was said at page 178 in respect to a somewhat similar situation: 


'** * * It must be borne in mind, however, 
that we are dealing with a group of laymen who 
may not always express themselves with the nicety 
of a Philadelphia lawyer. Courts must be scrupu- 
lous not to hamper the legitimate activites of 
civic administrative boards by indulging in a micro- 
scopic search for techincal infirmities in their 
actions. Lest the property rights of the people be 
illegally or arbitrarily affected, scrutiny is always 
jus tified to prevent the improper use of the extra- 
ordinary police power upon which zoning rests. 
But once the statutory steps have been taken by the 
commission in creating a change, and no injustice. 
to anyone is discernible, a poorly expressed minute 


should not ordinarily undo the work which otherwise pan 
bears the stamp of legality. ¥* * * [Emphasis supplied. 

It is difficult to believe that the Congress, in vesting in the Com- 
mission legislative power to make and amend Zoning Regulations, intend- 
ed that any such result should flow from the exercise of that power under 
the circumstance disclosed by this record. Certainly, the Congress 
could not have intended that in effecting a comprehensive revision of the | 
Zoning Regulations, the Commission would-be required to reject the vast 
amount of techical data which it had culled from the numerous studies and 
reports of experts on zoning, to ignore the report and recommendation of 
the Congressionally created Zoning Advisory Council,” and to permit 


> Section 5-417, D. C. Code, 1951. 


itself to be controlled in the performance of its legislative function by the 
recommendations of a zoning consultant hired by others. 

It could not have escaped notice that this municipal enterprise, 
which is the body of Zoning Regulations adopted by the Commission 
May 12, 1958, is the product of years of study, consultation and planning, 
followed by extensive public hearings. In reliance upon this expression 
of public authority, private enterprise has since May 12, 1958 committed 
itself to some thirty-six millions of dollars for extensive building 


operations. See, in this connection, the affidavit of H. Warren Stewart 


attached hereto. 
Even if there was no other justification for rehearing and re- 


consideration in this case, the public interest would seem to compel it. 


CONCLUSION : 

For all of the foregoing reasons, the Commission urges that this 
petition for rehearing in banc be granted, that the decision reversing the 
judgment for summary judgment be reconsidered in banc, and that an 
order be entered affirming the judgment for the Conmitsaton! 

| 


Respectfully submitted, 


CHESTER H. GRAY, 
Corporation Counsel, D. c. “ 
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MILTON D. KORMAN, 
Principal Assistant Corporation 
Counsel, D. C., 


HUBERT B. PAIR, 
Assistant Corporation Counsel, D. C., 


Attorneys for Appellees 
Robert E. McLaughlin, et al., 
Members of the Zoning 
Commission of the District of 
Columbia, 
District Building, 
Washington 4, D. C. 
CERTIFICATE OF COUNSEL 
I, Hubert B. Pair, Assistant Corporation Counsel, D. C., 
attorney for the above-named appellees, do hereby certify that the fore- 
going petition for rehearing in banc is presented in good faith and not 


for delay. 


HUBERT B. PAIR, 
Assistant Corporation Counsel, D.C. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


WILLIAM R. CASTLE, ET AL., 
Appellants, 


Vv. 


ROBERT E. McLAUGHLIN, ET AL., 
Members of the Zoning Commission 
of the District of Columbia, et al., 


eo eo @¢8® OF €@ 6€8 88 Of 


Appellees. 


AFFIDAVIT OF ROBERT O. CLOUSER 
L, Robert O- Clouser, first having been duly sworn on oath, say 
| 

I: am the Planning Officer of the Zoning Commission for the District 
of Columbia and custodian of the records of that Commission. Among 
such records is the final report of Harold M. Lewis, Consulting Engineer 
and City Planner, contractor with the Commissioners of the District of 
Columbia under contract numbered D.C. F.A. -800, dated November 9, 
1954. The report submitted November 9, 1956 contained recommen- 
dations for a Coniprehionstre rezoning of the District of Columbia and is 
the same report which was considered by the ‘Zoning Commission, to- 
gether with the report of the ena Advisory aa the testimony at 
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the public hearings and other technical information, in adopting on 

May 12, 1958 a comprehensive zoning plan for the District of Columbia. 
I have compared the recommendations in the "Lewis Report” with 

the Zoning Regulations approved by the Zoning Commission effective 

May 12, 1958 and I find that material changes and modifications were 


made in the "Lewis" proposals in approximately three hundred and eighty 


instances. The Zoning Commission, for instance, deleted entirely a 
zoning district recommended in the "Lewis Report" and created three 

new zoning districts; deleted three light and air controls recommended 
by Mr. Lewis (angle of light obstruction, area of light access and useable 
open space) and substituted wider court widths and area requirements 

plus lot occupancy standards in lieu thereof; completely rewrote the 
Lewis-recommended density standards so as to liberalize them from ten 
to two hundred per centum; reduced drastically nearly all off street park- 
ing requirements and deleted the same in the C-4 District; reshuffled at 
least twenty definitions so that the impact upon the application of such 
definitions to zoning districts was completely altered. The three hundred 
and eighty changes are reflected in every chapter of the Zoning Regu- 
lations except chapter numbered 9. Approximately one hundred and two 
of such changes appear in chapter numbered 3, eighty-five in chapter 
numbered 5, seventy in chapter numbered 7, thirty-seven in chapter 
numbered 1, and at least seven in chapter numbered 2. 
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Except in a few isolated instances the Zoning Regulations and 
Zoning Map adopted May 12, 1958 were a compromise between the 
recommendations in the "Lewis Report" and those which were repealed 
May 12, 1958. I have personal knowledge that members of the Zoning 
Commission from time to time visited areas of the city where zoning 
map changes were being considered. I find, after cohiperison of the 
-Zoning Map submitted with the "Lewis Report" with the Zoning Map adopt- 
ed by the Zoning Commission, that there were approximately four hundred 
and ninety-six mapping changes, some relatively minor in extent but a 
great many of them of major proportions. The mapping recommendations 
rejected involved part or all of 1,870 squares out of a total of 6,327 
squares in the entire city. Each square contains, of course, a great 
many individual lots. This computation does not include the Seuthwest 
Urban. Redevelopment area. I find also that since May 12, 1958 there 
has been a total of fifty-five amendments to the Zoning Regulations . 
Many of them reflect policy changes; others. have been corrective. The 
Board of Zoning Adjustments. has heard and decided four hundred and fifty- 
nine appeals since the new regulations became effective on May 12, 1958. 


Approximately eighty per centum of such appeals were approved. 


ROBERT 0. CLOUSER——S~S* 
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Subscribed and sworn to, before me, this //7 2 day of July, 1959. 


‘NOTARY PUBLIC, D. C. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


WILLIAM R. CASTLE, ET AL., : 
Appellants, 


v. No. 14,909 
ROBERT E. McLAUGHLIN, ET AL., 


Members of the Zoning Commission 
of the District of Columbia, et al., 


Appellees. : 





AFFIDAVIT OF -H. WARREN STEWART 

I, H. Warren Stewart, first having been duly sworn on oath, say 
a 

I am Superintendent, Zoning Division, Department of Licenses 
and Inspections,. District of Columbia Government, and I have custody of 
all records pertaining to zoning administrative procedures in the Depart- 
ment of Licenses and Inspections, including records of permits for buiid- 
ing construction approved for zoning purposes. Permit applications re- 
quire the owners or architects to estimate the cost of | construction of a 
proposed building, but there is excluded from such earenates mechani- 
cal and decorating costs, and the estimates, therefore, represent only 
about sixty per centum of the actual cost of construction. 


App. 6 


An examination was made by me of approximately fifty per centum 
of the record entries of permits issued for building construction -on the 
authority of those Zoning Regulations adopted May 12, 1958 which differ 
materially from the regulations proposed in the "Lewis Report." Since 
this examination of approximately one-half of the permits showed that the 
aggregate of the owners’ and architects’ estimates of construction costs 
is in excess of thirteen million dollars, I conservatively estimate that the 
total cost of buildings constructed, in the process of construction, or for 
which authority has been granted to construct, under Zoning Regulations 
adopted May 12, 1958 which differ materially from the so-called "Lewis" 


proposals, amounts to at least thirty-six million dollars. 


Subscribed and sworn to, before me, this /) ™ day of July, 1959. 


NOTARY PUBLIC, D. C. 
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Appellants, William R. Castle, et al., pursuant to the provisions 
of Rule 26(b) of the Rules of this Court, make answer to Appellees’ Peti- 
tion for Rehearing in Banc. Appellees have claimed, in substance, that 
the Court's decision of June 25, 1959, is (1) unsupported by the record 
and contains errors of fact, (2) is legally erroneous, and that (3) the 
hardship caused thereby is sufficient to require a rehearing by the entire 
Court. This Answer considers each of these contentions in the above 
order of presentation. : 





1. APPELLEES' CLAIM THAT THE COURT'S DECISION 
IS UNSUPPORTED BY THE RECORD AND CONTAINS 
ERRORS OF FACT IS WITHOUT SUBSTANCE 
It should be pointed out again that this case was heard by the lower 
Court on motions for summary judgment filed by both sides on the basis 
that the material facts were undisputed. The sole question there, as 
well as on appeal, was whether the Zoning Commission, in adopting a 
‘purported amendment to the Zoning Regulations on May 12, 1958, afforded 
appellants the notice and hearing required by Section 3 of the Zoning Act 
of 1938, as amended. It is, therefore, surprising that Appellees at this 
juncture should attempt to claim that the Court's decision is unsupported 
by the record and contains errors of fact. As the following detailed anal- 
ysis will show, this claim is singularly without foundation. 


Appellees assert that "no determination can be made from the pub- 
lished notice itself what zoning classification was proposed for the area, 
nor can such determination be made from the sectional map shown on page 
S-5 of the record." (Petition for Rehearing, p. 4) This, of course, 
ignores the fact that the published notice made specific reference to the 
proposed regulations and stated that Article 22 of said proposed regula- 
tions, after providing for the adoption of a Zoning Map, consisting of a 
series of ten sectional maps, provided that it (the Zoning Map) "is made 
a part of these proposed regulations."’ A portion of the appropriate sec- 
tional map appearing in the record at S-5 of Appellants brief speaks for 
itself and was never challenged by Appellees. 


Despite Appellees’ claim to the contrary (Petition for Rehearing, 





p. 5), the Court was eminently correct in stating that the appellants, 





after examining the appropriate sectional map "found that the map pro- 
posed to change the area in question from the 'A'R classification to an 
R-1-B classification" and that "the notice, by means of the map incorpo- 





rated therein, made a specific proposal to classify the area as R-1-B for 
zoning purposes * * *," (Opinion, pp. 4-5) It is undisputed that the 


* ~« ¥ TY 


O_O 
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area was previously zoned "A"R (Amended Complaint, par. 4, J.A. 29; 
Defendant Domain, Inc., et al., Answer and Amended Answers to Amend- 
ed Complaint, J.A. 31, 47) It is likewise undisputed that the map of 
proposed amendments showed R-1-B zoning for this area. (Immer Af- 
fidavit, J.A. 45-56; Motion of Domain, Inc., et al., for Summary Judg- 
ment, J.A. 53) Further, both sets of Appellees in argument before the 
lower Court admitted that the notice, which incorporated by reference 
the Zoning Map, proposed a change from “AR to R-1-B zoning for 
this area. (J.A. 59-63, 64, 68) In the light of such a record, it is 
hard to understand the reasons why Appellees at this date would now seek 
to challenge the quoted statements from the Court's opinion. 


Appellees question the statement from page 4 of the Court's opinion 
that *** * * no objection was raised by anyone to the R-1-B zoning pro- 
posed for the area in question, nor was the matter of zoning the area in 
any way different from that proposed in the public notice presented or 
discussed."' (Petition for Rehearing, pp. 5-7) They, of course, can- 
not avoid the effect of the Immer affidavit, the accuracy of which they 
have never disputed, and by their Motion for Summary Judgment have 
conceded. (J.A. 45-46) It is not disputed that the R-3 zoning was first 
recommended in a report of the Zoning Advisory Council made subse- 
quent to the May 27, 1957, hearings. (Appellants’ Brief, p. 15, footnote 
9) Further, Appellees in argument before the lower Court admitted that 
there had been “no argument pro or con" at the hearings on the proposed 
amendment. (J.A. 61) While this is a relatively minor matter, the 
fact that Appellees would now attempt, in the face of this record, to 
question the Court's recital of the facts is, in the least, an indication of 
the extreme difficulty of their position. : 


The same can be said of Appellees’ contention that appellants 
should have introduced as evidence before the lower Court the Lewis 
Report and the transcript of the record at the public hearings. (Petition 
for Rehearing, pp. 7-8) These documents would merely have corrob- 
orated the undisputed facts of record, and were, therefore, unnecessary 
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to the decision of the legal issue presented. Incidentally, it might be 
pointed out that Appellees have custody and control of these documents, 
brought them to the hearing before the lower Court, and would appear to 
bear any responsibility for any failure in this respect. Appellees have 
offered not a scintilla of proof to support their assertion that this Court 
“manifestly failed” to consider the case only on the record as transmitted 
by the trial Court. (Petition for Rehearing, p. 9) 


In summary, Appellees’ contention that the decision is unsupported 
by the record and contains errors of fact is totally unsubstantiated and 
lacking in merit. 


2. APPELLEES' CLAIM THAT THE COURT'S DECISION 
IS LEGALLY ERRONEOUS IS WITHOUT SUPPORT 


In its claim of legal error on the part of the Court, Appellees as- 
sert that (1) the effect of the decision is to limit the Commission in the 
discharge of its legislative functions to a "yes" or "no" consideration 
of the recommendation of the Zoning Consultant, (2) the Court erred in 
failing to distinguish between proceedings to amend a section of the ex- 
isting Regulations and proceedings which are more comprehensive in 
scope, and (3) the July 16, 1958, hearing validated the R-3 amendment. 


(Petition for Rehearing, pp. 9-14) There is no substance in any of 
these contentions. 


First, the Appellees do not seem to realize that the Zoning Com- 

_ mission had before it at its public hearings, not recommendations of a 
zoning consultant, but its own proposed amendments to the Zoning Regula- 
tions? In the case of such proposed amendments, the Zoning Commis- 
sion was commanded by the statute (Section 3) to publish a summary of 


them and to hold a hearing thereon. Long after a public hearing, at 


- Irrespective of their origin, it cannot be challenged that the proposed regula- 
tions summarized in the published notice of April 17, 1957, were the proposed 
amendments of the Zoning Commission. 











9) 





which the particular proposed amendment was not discussed or consid- 
ered one way or the other, the Commission finally adopted, in its place, 
an amendment fundamentally different from the amendment proposed. 

The Commission clearly violated the statute in two respects: it did not 
publish notice of this amendment, and it did not hold a hearing thereon. 
What the Commission does about recommendations of a zoning consultant 
is its own business; the decision of the Court did not concern itself with 
such. The admitted legislative nature of the Commission's function is 
not only completely irrelevant, but affords no warrant or excuse for its 
plain disregard of the statute. (Appellants' Reply Brief, pp. 6-7) 


Second, the notice and hearing requirements of the statute are ap- 
plicable to all attempts to amend the zoning regulations, i.e., whether 
these proposals are to rezone a Single area or to rezone the entire city. 
The statute provides that "the Zoning Commission may from time to time 
amend the zoning regulations or any of them" and that “before putting in 
effect any amendment or amendments," it shall hold a public hearing 
thereon. (Appellants' Brief, S-1; emphasis supplied) There is nothing 
in the statute which would exempt the Zoning Commission from comply- 
ing with the procedural requirements in the case of amendments to the 
zoning regulations which would accomplish a rezoning of the entire city. 
Appellees have cited no authority which would justify such a distinction. 
It is submitted that such authority does not exist. : 


Finally, with respect to the effect of the poohtes held July 16, 1958, 
the Court properly held that the invalid amendment did not become valid 
by virtue of the hearing held after the R-3 zoning was put into effect. As 
previously pointed out, the refusal of the Zoning Commiss ion to reconsider 
a particular zoning regulation could not validate what was invalid ab initio, 
especially in a case where the Commission did not recognize and did not 
purport to cure the defect. (Appellants' Brief, pp. 21-23) With respect 
to Appellees’ criticism of the Court's statement that ti * * the subse- 
quent hearing was not preceded by the required notice and was not a public 
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one in the statutory sense,‘ the record fails to show that notice of such 
hearing was “published at least once in a daily newspaper or newSpapers 
of general circulation in the District of Columbia" as Section 3 of the 
statute requires. Mr. Clouser's affidavit with respect to such hearing 
makes no mention of a newspaper notice; the "copies of the notification 

of a public hearing" referred to in the affidavit are only the mimeographed 
notices prepared by the office of the Zoning Commission for public distri- 
bution (J.A. 1-2). In contrast, Mr. Clouser in his other affidavit relat- 
ing to the May 27, 1957, hearing makes specific reference to the notice 
published in the newspaper (J.A. 49-50). On the record before it, it 

is submitted that the Court was justified in concluding that the July 16, 
1958, hearing was not preceded by the required notice. This matter of 
the "required notice" is not dispositive, however, for the reasons previ- 
ously set forth. 


In short, the claim of legal error is in every respect unimpressive. 
The legal authorities cited in support are not only few in number, but are 
not in point.” 


3. APPELLEES' CLAIM THAT HARDSHIP RESULTING 
FROM THIS CASE REQUIRES REVIEW BY THE ENTIRE 
COURT IS NOT PERSUASIVE 


Appellants are not aware of the effects of the Court's decision be- 
yond the confines of the area which is their immediate concern. Ac- 
7 cepting, however, at face value, the protestations of alarm and predic- 
tions of administrative chaos (Petition for Rehearing, pp. 14-15), we 
submit that the argument of Appellees can be reduced to the contention 


that the greater and more egregious the error of the Zoning Commission, 


= We fail to see the relevance of Klaw v. Pau-Mar Const. Co. (where the is- 


sue was raised at a hearing and the change adopted was minor); or Garrity v. 
District of Columbia, Lewis v. District of Columbia, and Salyer v. McLaughlin, 
et al. (in not one of these three cases was compliance with notice and hearing 
requirements of the 1938 Act an issue); or Couch v. Zoning Commission (where 
notice was given and full hearing provided). 
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the more Appellees are entitled to a rehearing. The remedy for any 
problems of the Zoning Commission lies with the Congress which spelled 
out the procedural requirements which the Commission failed to observe. 
It is no argument that the burdens and hardship of a particular decision 
require a rehearing by the entire Court, when the violation of the statu- 
tory requirements was so clear and "unquestionable" as here. In this 
connection, it is appropriate to quote the language of the late Justice 
Stephens in the Cave 3 case cited in Appellees’ Petition (p. 9): 
"In any event, so far as the asserted burden of the 
statute is concerned, where the language is clear 
and the intention plain, the courts must apply the 


statute as it stands even ifthe consequence is a 
hardship." | 


It does not require the entire Court to decide when the Zoning Commis- 
sion has failed to obey the express language of the statute. 


In almost the same breath, Appellees appear to concede that there 
may have been technical noncompliance with the statute but plead that 
such was a minor irregularity which should be excused in the light of 
the magnitude of the undertaking of the Zoning Commission. (Petition for 
Rehearing, pp. 16-17) The answer to this, of course, is that the re- 
quirements of notice and hearing are of fundamental and basic importance. 
They are not only specified in the Zoning Act of 1938, but are demanded 
by the constitutional provision against the deprivation of property without 
due process (Appellants' Brief, pp. 10-11). The fact that the Zoning 
Commission acts in a legislative capacity is not responsive to the single 
issue of this decision and cannot protect the Zoning Commission when it 
fails to perform its statutory duty. 


3 


Cave v. District of Columbia (1937), 67 App. D.C. 138, 140; 90 F. 2d 383, 
385. | 


| 





CONCLUSION 


The clear failure of the Zoning Commission to comply with the stat- 
utory requirements of notice and hearing have been spelled out by an unan- 
imous Court in an opinion amply supported by the record and by the law. 
Its language is clear and unequivocal. In asking for a rehearing, Appel- 

lees have appealed to the discretion of the Court but have advanced no 
reason, in fact or law, which justifies this further proceeding. For 
this reason, Appellants urge that Appellees’ Petition for Rehearing be 
denied in order that the case be remanded to the District Court in accord- 


ance with the Court's opinion. 


Respectfully submitted, 


JOHN H. PRATT 


905 American Security Building 
Washington 5, D.C. 


Attorney for Appellants 
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I hereby certify that two copies of the Answer to Petition for Re- 
hearing in Banc in the above-entitled cause were mailed, postage prepaid, 
this 20th day of July, 1959, to the following: 


Chester H. Gray, Esq. Eugene L. Goodridge, Esq. 
Milton D. Korman, Esq., and 920 Colorado Building 
Hubert B. Pair Washington 5, D. C. 
Office of the Corporation Counsel Attorney for Appellees, 
District Building Domain, Inc., and 
Washington 1, D. C. Brandt. 

Attorneys for Appellees, 

McLaughlin, et al. 


JOHN H. PRATT 
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CONCLUSION 


The clear failure of the Zoning Commission to comply with the stat- 
utory requirements of notice and hearing have been spelled out by an unan- 
imous Court in an opinion amply supported by the record and by the law. 
Its language is clear and unequivocal. In asking for a rehearing, Appel- 
lees have appealed to the discretion of the Court but have advanced no 
reason, in fact or law, which justifies this further proceeding. For 
this reason, Appellants urge that Appellees’ Petition for Rehearing be 
denied in order that the case be remanded to the District Court in accord- 


ance with the Court's opinion. 


Respectfully submitted, 


JOHN H. PRATT 


905 American Security Building 
Washington 5, D. C. 


Attorney for Appellants 


CERTIFICATE OF SERVICE 


I hereby certify that two copies of the Answer to Petition for Re- 
hearing in Banc in the above-entitled cause were mailed, postage prepaid, 
this 20th day of July, 1959, to the following: 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF AMICUS CURIAE, : 
PROGRESSIVE CITIZENS ASSOCIATION OF 
GEORGETOWN, INC. | 


GENERAL STATEMENT 


This brief is filed by the Progressive Citizens Association of 
Georgetown, Inc. (hereinafter referred to as the PCAG), a non-profit 
civic organization founded in 1926 and incorporated under the laws of 
the District of Columbia in 1952. PCAG has a membership of approxi- 
mately 900 persons, who are residents of Georgetown, one of the oldest 
and best known residential areas of the District of Columbia. The 
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principal purpose of the PCAG is to preserve and improve Georgetown's 
present characteristics of a high grade residential area, and as a most 
important element in its pursuit of this objective, it has consistently and 
publicly supported strict enforcement of the zoning laws and regulations, 
| recognizing these as a vital tool in maintaining and improving the living 


_ Standards of the community. 


In light of its purposes and objectives, PCAG cannot but take a 

_ vital interest in an issue which may have a profound effect on the future 
- administration of the zoning laws and regulations of the District of Co- 
lumbia. Although PCAG represents an area which is not directly af- 
fected by the outcome of the present litigation, it is felt that a precedent 
' may be set which could be harmful to the future of Georgetown, and in- 
deed of all residential areas in the District of Columbia. 


Accordingly, PCAG hereby expresses its full support of the posi- 
tion taken by appellants in this case, namely, that the zoning amendment 
involved here was enacted without a proper notice and hearing as com- 
manded by the statute and is therefore void. 


ARGUMENT 


THE PROCEDURE FOLLOWED BY THE ZONING 
COMMISSION DID NOT ADHERE TO THE STATU- 
TORY REQUIREMENTS PERTAINING TO AMEND- 
MENTS OF ZONING REGULATIONS, AND DID NOT 
GIVE PROPERTY OWNERS A FAIR CHANCE TO 
EXPRESS THEIR VIEWS ON THE ZONING AMEND- 
MENT WHICH WAS FINALLY ADOPTED. 


The brief filed by appellants herein represents a cogent and 
comprehensive analysis of the law and authorities involved, and PCAG 


does not propose to waste the Court's time by unnecessary repetition. 
PCAG fully agrees with the argument of appellants. 


The primary purpose of this brief is to present PCAG's opinion 
that the procedure followed by the Zoning Commission in adopting the 


& 
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amended regulation is an example of a total lack of "fair play" in the 


administration of the zoning laws of the District of Columbia, as well 
as being a travesty of the hearing requirement set forth in Section 3 of 
the Zoning Act of 1938. : 


It must be admitted at the outset that no one has a vested right in 
a particular zoning classification affecting his property, and that the 
broader considerations of community welfare must prevail, even if this 
may cause damage to certain property owners. The issue involved here 
is not whether the proper exercise of the police power requires a R-3 
zoning instead of R-1-B zoning, but rather whether the procedure, pro- 
vided by Congress to minimize damage and hardship created by zoning 
changes, was followed by the Zoning Commission in this case, and 
whether the property owners affected were afforded a fair opportunity 
to be heard. The answer must unquestionably be in the negative. 


It is true that the Zoning Commission announced to the public, in 
its official notice, that it proposed to amend the entire existing body of 
zoning regulations and maps. According to the applicable statute, the 
Commission was required to publish the proposed amended map bound- 
aries, which it did. According to the proposed new zoning map, the 
area involved here was to be zoned "R-1-B". Appellees now claim that 
this map did not really represent a proposed amendment to the previ- 
ously existing zoning map, but was merely intended to put the public on 
notice that changes would be made in the zoning maps. The Commis- 
sion, in effect, claims to have the right to say to property owners: 

"We propose to change the zoning map of your neighborhood, and it is 
up to you to guess how we are going to do it". Such a position would 
require each property owner to anticipate all possible variations in the 
existing map which might be adopted by the Zoning Commission follow- 
ing the hearing. | 


This is obviously a travesty of the notice and hearing requirements 
set forth in Section 3 of the Zoning Act of 1938. That section specifically 
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states: "Before putting into effect any amendment or amendments of 
said regulations, or of said map or maps, the Zoning Commission shall 


hold a public hearing thereon." (emphasis added). The statute does 


not authorize the Zoning Commission to hold a hearing merely on the 
basis of a notice of intention to amend. The hearing must be on the 
amendment itself, and in this specific case, the amendment was a change 
from the old "A"R zoning to a new classification, R-1-B. Yet when the 
final regulations were adopted, it was discovered that a different amend- 
ment had in fact been contemplated, namely, a change from "'A"'R to 

R-3. As to this amendment, no notice or hearing was held "thereon". 


Clearly, this entire procedure is not designed to inspire confidence 
in the administration of the zoning laws. The extent to which the prop- 
erty owners involved here were deceived is further illustrated by an 
examination of the final report of Harold M. Lewis, published Novem- 
ber 9, 1956, on which the new zoning regulations were based. This 
report states (on page 8) that one of the objectives of the proposed zon- 
ing is a prevention of undue concentration of population. The report 
also states (page 119): 


“Although the total area of all residential districts is about 
the same as before, within this general group land has 
been shifted upward in the degree of restriction on develop- 
ment."' (emphasis supplied) 


When these statements are considered in conjunction with the proposed 
map as published by the Zoning Commission (which indicated a con- 
tinuation of the previously existing "A''R classification under a different 
name), it is obvious that even the most cautious and alert property 
owner in the area involved here would be justified in assuming that the 
Zoning Commission was not contemplating a rezoning which would apply 
less restrictive standards. 
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PCAG asserts that if such a procedure is declared valid, property 
owners throughout the District of Columbia can no longer be certain of 


obtaining a fair hearing on future amendments to the zoning regulations. 


CONCLUSION 


For the foregoing reasons, PCAG submits that the R-3 zoning 
involved here is invalid and void, and urges that the judgment of the 


District Court be reversed. 


Respectfully submitted, 


HAROLD H. TITTMANN 
1116 Ring Building 
Washington 6, D. C. 
Attorney for Amicus Curiae, 
Progressive Citizens Association 
of Georgetown, Inc. 
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STATEMENT OF QUESTION PRESENTED 


The sole question presented by this appeal is whether the District 
Court erred in holding that the Zoning Commission of the District of 
Columbia, in its adoption of the purported amendment of the Zoning 
Regulations promulgated May 12, 1958, afforded to appellants the notice 
and hearing required by Section 3 of the Zoning Act of 1938 as amended. 
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STATEMENT OF THE CASE 


The case is correctly stated by the appellant. 





STATUTE INVOLVED 


The statute involved is the Zoning Act of 1938, as amended, Sec- 
| 
tion 3; District of Columbia Code (1951),Section 5-415; 52 Stat. 798. 
_ This statute is contained on page S-1 of the Brief for Appellant. 
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SUMMARY OF ARGUMENT 


Section 3 of the Zoning Act of 1938, as amended, provides, as a 
condition precedent to the adoption of any amendment to existing zoning 
regulations, that the Zoning Commission shall issue a notice of the 
proposed amendment and hold a hearing thereon. 


In the instant case, prior to May 12, 1958, the area involved was 
zoned "AR, which meant that it was restricted to substantial, detached 


one family houses on substantial lots. 


On April 17, 1957 the Zoning Commission published a notice of 
proposed amendment of all the zoning regulations, but incorporated by 
reference in said notice a map, concerning the area, here involved, 
which showed a proposed zoning of this area as R-1-B, one of the new 
classifications of Zoning proposed to be adopted, which also would have 
restricted this area to substantial, detached one family houses on sub- 
stantial lots. 


At the hearing May 27-June 6, 1957, there was no notice that 
there was contemplated any change in the proposed amendment, con- 
cerning this area, from R-1-B to any other classification. 


The amendment promulgated May 12, 1958, however, classified 
this area as R-3, permitting row houses instead of the former restric- 
tion to substantial, detached houses on substantial lots. The promulga- 
tion of the purported amendment was the first notice of any intention to 


zone this area as R-3. 


It is submitted that the lack of any notice to zone this area as 
R-3 violates the meaning of the terms "notice" and "hearing" in the Act, 
as those terms have been interpreted in zoning and other statutes, be- 
cause those terms impose a mandate that persons affected must, in the 
notice and hearing, be apprised of action possibly contemplated by the 
administrative agency so that persons affected will have an opportunity 
to present their evidence relevant to the propriety of such action. 














= 
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It is further submitted that the action of the Commissioner in 
effect amounted to an amendment of the proposed regulations, plus an 
adoption of this amendment, without any notice or hearing whatsoever 
on this substantial de facto amendment of the proposed regulations, 
thereby violating the statutory command. 


Since the Zoning Commission must have been influenced by a 
report of the Zoning Advisory Council, submitted after the hearing, 
recommending R-3 zoning for this area (an advisory report from said 
Council prior to the hearing was consistent with R-1-B zoning), the 
statutory requirements of notice and hearing were violated because 
appellants, and others Similarly situated, were een neither notice of, 
nor opportunity to be heard on this evidence. 


It is immaterial whether zoning is a "legislative" or "quasi- 
judicial'’ function so long as Congress has prescribed “notice” and 


Lal v? 
hearing"’. | 


No one would dare say that the Commission, after the hearing, 
could have zoned this area as ''M", the general industrial classification, 
and thereby permit heavy factories in this area, all on the basis of a 
notice and hearing proposing only an R-1-B classification. Yet here 
the District contends for the validity of similar action, changing from 
a proposed R-1-B classification, not even to the next less restricted 
classification, R-2, but dropping down two grades of restriction to R-3. 
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ARGUMENT 
I 


THE NOTICE AND HEARING, REQUIRED BY SECTION 3 
OF THE ZONING ACT OF 1938, AS AMENDED, WERE 
NOT PROVIDED BECAUSE OF THE REASONS GIVEN BY 
APPELLANTS. 


This brief hereby incorporates by reference and adopts the argu- 


ment contained in appellants’ brief. 


II 


THE NOTICE AND HEARING DID NOT COMPLY WITH THE 
REQUIREMENTS OF SECTION 3 OF THE ZONING ACT OF 
1938, AS AMENDED, BECAUSE APPELLANTS WERE 
AFFORDED NO KNOWLEDGE OF THE PROPOSED AMEND- 
MENT OF THE PROPOSED ZONING REGULATIONS. 


As has been shown in appellants’ brief, the notice, published 
April 17, 1957, of the hearing incorporated by reference proposed regu- 
lations and maps which characterized the area involved as R-1-B, a 
highly restricted neighborhood, of detached and substantial single 
family houses, and appellants, as well as others similarly situated, had 
no notice or knowledge of any different proposal during the hearing 
commencing May 27, 1957, or at any time thereafter until the purported 
Regulations, published May 12, 1958, characterized the area involved 


as R-3, a classification permitting row houses. 


Apart from zoning cases as such, the Supreme Court, this Court 
and other courts have frequently construed the terms "notice" and 
“hearing”, as used in statutes, to strike down any such procedure. 


In Morgan v. United States, 304 U. S. 1, 82 L. ed. 1129, 58 S. Ct. 
773 (1938), Chief Justice Hughes for the majority (two Justices not 
participating and one dissenting) construed the term "hearing", as used 
in a statute delegating power to regulate the rates of stockyard packers, 
as requiring the Court to strike down a "hearing" conducted by the 








4 





9) 


Secretary of Agriculture. The reasoning of Chief Justice Hughes is 
particularly applicable to the present case because his fundamental 
point was that a fair hearing includes not only the right to present evi- 
dence but also a reasonable opportunity to be advised of opposing claims 
and to meet them. In the Morgan case the appellant had had every op- 
portunity to appear and be heard and had actually done so but had had 

no concrete information as to the opposing claims until the issuance of 
the Secretary's order, just as appellants here had no knowledge of the 
opposing proposal to change the zoning in the area here involved. Chief 
Justice Hughes, in his opinion, noted that the hearing involved thousands 
of pages of testimony and numerous exhibits on the broad subject of the 
conduct of the packers but held that this was insufficient in the absence 
of specific notice of opposing claims. Similarly, here there were 
voluminous proposed Regulations, maps, the lengthy report of the Zon- 
ing Consultant, and the then existing report of the Zoning Advisory 
Council, but none gave any notice of any claim opposing the zoning of 

the area involved as R-1-B. Again, in the Morgan case the Government 
had argued that the proceeding was not of an adversary nature but was 
an investigation, but Chief Justice Hughes held that this was a futile 
answer because it concentrated on form and ignored realities. Similarly, 
here the proceeding, while not in form adversary, was so in fact because 
zoning necessarily involves a definite effect on the financial values of 
property in the area affected. ! 


Nor is the Morgan case an isolated landmark in the interpretation 
of the meaning of the terms "notice" and "hearing" in a statute. In 
United States v. Baltimore & Ohio Southwestern Railroad Company, 

226 U. S. 14, 57 L. ed. 104, 33 S. Ct. 5 (1912), Justice Holmes, for a 
unanimous Court, stated, under a statute requiring a "hearing" as to 
whether trunk railroads should be required to connect, that "hearing" 
is not satisfied by administrative investigations without notice to the 
parties. In Interstate Commerce Commission v. Louisville & Nashville 
Railroad Company, 227 U. S. 88, 57 L. ed. 431, 33 S..Ct. 185 (1913), 
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Justice Lamar, for a unanimous Court, construed "hearing" in a statute 
delegating regulation of railroad rates as requiring that all parties 
must be given notice of the evidence to be considered and must be given 
opportunity to examine witnesses and documents and to offer evidence 
in explanation or rebuttal. In West Ohio Gas Company v. Public Utilities 
Commission of Ohio, 294 U. S. 63, 79 L. ed 761, 55 S. Ct. 316 (1935), 
Justice Cardozo construed the requirement of "hearing" in a statute, 
delegating authority to regulate utility rates, as requiring notice and an 
opportunity to be heard on every issue considered by the administrative 
agency and, because of the absence of such notice and opportunity to be 
heard on several issues, struck down the rates established. Here 
Justice Cardozo equated the requirement of hearing with the require- 
ment of fair play. 


The Supreme Court in’ many other cases has interpreted a statutory 
provision for “notice™ and "hearing", has insisted that these terms re- 
quire knowledge of the opposing proposal, and has sustained or quashed 
the administrative procedure by using the test of whether said knowledge 
was provided. These cases include National Labor Relations Board v. 


Mackay Radio & Telegraph Company, 304 U. S. 333, 82 L. ed. 1381, 58 
S. Ct. 904 (1938) (adequate notice of labor relations proposals of Board); 


OPP Cotton Mills, Inc. v. Administrator of Wage and Hour Division, 

312 U. S. 126, 85 L. ed. 624, 61 S. Ct. 524 (1941) (adequate notice of 
wage proposals of Administrator); Yakus v. United States, 321 U.S. 414, 
88 L. ed. 834, 64 S. Ct. 660 (1944) (adequate notice of price control 
proposals); Gonzales v. United States, 348 U. S. 407, 99 L. ed. 467, 65 
S. Ct. 409 (1955) (insufficient notice of evidence used by Draft Board); 
and Federal Trade Commission v. National Lead Company, 352 U. S. 
419, 1 L. ed. 2d 438, 77 S. Ct. 502 (1957) (adequate notice of trade 
regulation proposals). 


Similarly, the English courts, in construing delegations by Act of 
Parliament to administrative agencies, have insisted that in a hearing 
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(variously denoted in the English statutes as "duty to hear", "due in- 
quiry", "public inquiry") prescribed by statute opportunity must be 
given to those affected to correct or contradict any evidence apparently 
prejudicial. Errington v. Minister of Health, (Eng.) [1935] 1 KB 249 
(Court of Appeal, 1934) (order reversed because those affected by order 
after "inquiry" not apprised of some evidence); Rex v. Westminster 
Assessment Committee, (Eng.) [1941] 1 KB 53, [1940] 4 All Eng. 132 
(Court of Appeal, 1940) (reversed assessment order because statutory 
duty to "hear" requires notice to those affected of all evidence being 
considered by hearing agency); General Medical Council v. Spackman, 
[1943] AC 627, [1943] 2 All Eng. 337 (House of Lords, 1943) (statutory 
“due inquiry" re professional fitness of doctor required notice and 
opportunity to rebut all relevant evidence). See Board of Education v. 
Rice, (Eng.) [1911] AC 179, 182 (House of Lords, 1911) (dictum that 
Board, in hearing, must give opportunity to those affected to correct or 
rebut any relevant evidence); Local Government Board v. Arlidge, 
(Eng.) [1915] AC 120, 132, 133 (House of Lords, 1914) (statutory "pub- 
lic inquiry" requires opportunity to those affected to correct or contra- 
dict any relevant matter). It would be a singular anomaly if "notice" 
and "hearing" in the Zoning Act, an Act of Congress, undoubtedly re- 
flecting due process requirements, should be givena meaning less 
favorable to those affected by the statute than the English courts, deal- 
ing merely with Acts of Parliament which do not reflect any consti- 
tutional requirements, have given to substantially identical statutory 
phraseology. Under like statutory provisions, the residents of the 
District of Columbia should have no less protection than the residents 
of Westminster. : 


This Court, too, has had a consistent record of interpreting 
"notice" and "hearing" in statutes as requiring those affected to have 
an opportunity to examine and question all the evidence considered by 


delegate agencies. In Saltzman v. Stromberg-Carlson Telephone Mfg. 
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Co., 60 App. D.C. 31, 46 F.(2d) 612 (1931), this Court, construing 
"notice" and "hearing" in a statute delegating the granting of broadcast 
frequencies, reversed the administrative agency because its failure to 
apprise a person affected of all the evidence imposed the impossible 


burden of refuting a case resting upon considerations and evidence of 
which such person had no knowledge. Certainly the reasoning of this 
Court in the Saltzman case is applicable to the appellants here and all 


others similarly situated, who, in the absence of any notice of a rezoning 
other than that proposed, faced the impossible burden of refuting a case 
resting upon considerations and evidence of which they had no knowledge. 


In Philadelphia Co. v. Securities and Exchange Commission, 84 
App. D. C. 73, 175 F. (2d) 808 (1948), vacated as moot on joint motion of 


counsel, 337 U. S. 901, 93 L. ed. 1715, 69 S. Ct. 1047 (1949), this Court 
construed "notice" and "hearing" in a statute delegating authority to 
regulate holding companies and in the regulatory Commission's own 
regulations to void a procedure in which the Commission held a hearing 
on the question of a proposed amendment of its rule (even as here the 
Zoning Commission held a hearing on the proposed amendments to 
existing zoning regulations) but failed to apprise one company affected 
of the facts upon which its proposed action was to be taken and thereby 
made futile that company's offer of proof. The case here is a fortiori 
because appellants here had neither knowledge of facts upon which the 
Zoning Commission acted nor even any notice of the concrete action 
which the Zoning Commission adopted. This Court reasoned in the 
Philadelphia Co. case that the terms "notice" and "hearing" are words 
of art in our law and gave them their full effect. Here, giving these same 
terms their same meaning as words of art requires a holding that the 
notice and hearing afforded here did not comply with the statutory re- 


quirements. 


While actions of the District of Columbia are not subject to the 
Administrative Procedure Act, 5 USCA Sections 1001-1011, 60 Stat. 237, 
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the requirements of "notice" and "hearing" in the Zoning Act are 
analogous to those in the Administrative Procedure Act. "Notice" and 
"hearing" of the type used here by the Zoning Commission would 


apparently be invalid under the Administrative Procedure Act. See 
Annotations, 95 L. ed. 473, (1951), 97 L. ed. 884, 887 (1953). 


The requirements of "notice" and "hearing" in a State statute, 
delegating authority to zone, have recently been applied in a case 
strikingly similar to the instant case. In Callanan Road Improvement 
Co. v. Town of Newburgh, 6 Misc. 2d 1071, 167 N.Y.S. 2d. 1003, 173 
N.Y.S. 2d. 780 (1958), the notice of proposed amendment to the zoning 
regulation stated that it would, if adopted, prohibit quarrying in the 
entire town. After the hearing, the zoning agency, without further notice 
or hearing, purported to adopt an amendment to the zoning regulations 
which prohibited quarrying in every section of the town except one. 
The court held that the purported regulation was void for want of the 
notice and hearing required by statute since there had been no fair and 
reasonable opportunity for the person affected to prepare and present 
his case upon the basis of a proposed prohibition of quarrying in that 
ohne area. 


iil 


THE NOTICE AND HEARING DID NOT COMPLY WITH THE 
REQUIREMENTS OF SECTION 3 OF THE ZONING ACT OF 
1938, AS AMENDED, BECAUSE THERE WAS NEITHER 
NOTICE NOR HEARING OF ANY AMENDMENT TO THE 
PROPOSED ZONING REGULATIONS. 


As has been shown in appellants’ briefs, the notice and hearing 
dealt with a proposed rezoning of the area involved as R-1-B, while the 
amended zoning regulations actually adopted purported to classify the 
area as R-3. Sometime after the hearing, therefore, the Zoning Com- 
mission in effect amended its own proposed regulations but gave no 
notice or hearing as to said amendment. 
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This procedure appears to be invalidated by the reasoning of a 
recent case in this Court. In McClatchy Broadcasting Co. v. Federal 
Communications Commission, 99 App. D.C. 199, 239 F. (2d) 19 (1956), 
cert. den. 353 U. S. 918, 1 L. ed. 2d. 635, 77 S. Ct. 664 (1957), after one 
hearing a radio construction permit was granted but a later substantial 
modification of the permit was held by this Court to require a new 
hearing since it amounted to issuance of a new and different permit. In 
the instant case one form of proposed regulation was the subject of 
notice and hearing, but a modification was later considered and adopted 
without any notice and hearing. The modification was substantial be- 
cause it changed the character of the area from restricted one family 
houses with ample grounds to row houses. If there were any question 
as to the substantiality of the amendment, this Court could follow a pro- 
cedure, analogous to that finally used in American Air Transport, Inc. v. 
Civil Aeronautics Board, 91 App. D.C. 318, 201 F. (2d) 189 (1952), and 
remand for the taking of evidence and for findings of fact as to the sub- 
stantiality of this amendment in fact of the proposed regulations. The 
substantiality of the change is obvious, however, from the fact that the 
Commission changed this area from R-1-B, the second highest grade 
of residential district, to R-3, the fourth grade of residential district. 


IV 


THE NOTICE AND HEARING DID NOT COMPLY WITH THE 
REQUIREMENTS OF SECTION 3 OF THE ZONING ACT OF 
1938, AS AMENDED, BECAUSE THE FINAL REGULATIONS 
ADOPTED RESTED ON EVIDENCE NOT MADE PART OF 
THE RECORD AT THE HEARING. 


As has been shown in the briefs of the parties, prior to the hear- 
ing the Zoning Advisory Council made a report, consistent with the 
proposed zoning of this area as R-1-B, but, after the hearing the Zoning 


Advisory Council submitted a later report recommending R-3 zoning 
for the area involved. Appellants and others similarly situated did not 
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learn of this fact until after this suit was filed. (See Appellants’ brief, 
p. 15.) : 


It is obvious that the Zoning Commission must have been influ- 
enced by this second report, as to which appellants and others similarly 
situated had no notice or hearing or opportunity to contradict or rebut. 
Such use of evidence, without opportunity for an affected party to con- 
tradict or rebut, has been consistently held by the Supreme Court to 
violate the statutory requirements of "notice" and "hearing". Inter- 
state Commerce Commission v. Louisville & Nashville Railroad Com- 
pany, 227 U. S. 88, 57 L. ed. 431, 33 S. Ct. 185 (1913); West Ohio Gas 
Company v. Public Utilities Commission of Ohio, 294 U. S. 63, 79 L. ed. 
761, 55 S. Ct. 316 (1935); United States v. Abilene & So uthern Railway 
Company, 265 U. S. 274, 68 L. ed. 1016, 44 S. Ct. 565 (1924); Republic 
Aviation Corp. v. N.L.R.B., 324 U. S. 793, 89 L. ed. 1372, 65 S. Ct. 982 
(1945), rehearing denied 325 U. S. 894, 89 L. ed. 2005, 65 S. Ct. 1401 
(1945). The English cases have enforced the same rule with respect to 
administrative hearings prescribed by statute. Errington v. Minister 
of Health, (Eng.) [1935] 1 KB 249 (Court of Appeal, 1924); Rex v. 
Westminster Assessment Committee, (Eng.) [1941] 1 KB 53, [1940] 

4 All Eng. 132 (Court of Appeal, 1940). Federal cases generally follow 
the same rule. See Annotation, 99 L. ed. 460 (1955). State cases also 
generally follow the same rule. See Annotation, 18 ALR 2d 552 (1951). 
In addition to the state cases, applying this rule in zoning cases, in- 
cluded in this Annotation, additional cases, holding that a hearing on 
zoning cannot rest on evidence, undisclosed to those affected, are 
Dolan v. DeCapua, 16 N.J. 599, 109 A. 2d. 615 (1954); Isenberg v. 

Board of Adjustment of City of Paterson, 35 N.J. Super. 583, 114 A. 

2d. 732 (1955); and Russo v. Stevens, 10 Misc. 2d. 530, 173 N.Y.S. 2d. 
344 (1958). : 
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V 


IT IS IMMATERIAL HERE WHETHER THE ZONING PROCESS 
IS LEGISLATIVE OR QUASI-JUDICIAL. 

It may well be that the zoning process can be described as 
“legislative” in the sense that Congress, by statute could zone the Dis- 
trict. It might also possibly be true that Congress, if it so desired, 
could delegate its zoning powers to the Zoning Commission and direct 
the Zoning Commission to act without any notice or hearing. Sucha 
hypothetical delegation might or might not clash with the doctrine of 
Southern Railway Co. v. Virginia, 290 U. S. 190, 78 L. Ed. 260, 54 S. Ct. 
148 (1933), which assumed that a legislature, presumed to act upon 
adequate knowledge after full consideration and through members who 
represent the entire public, might by direct statute order action (there 
the elimination of grade crossings) but, nevertheless, held that the 
legislature could not constitutionally delegate its powers to an admin- 
istrative agency to act without notice and hearing. 


What is important here, however, is not any theoretical discussion 
of what Congress might do, but an analysis of what Congress has actually 
done. 


The simple fact is that Congress has directed that the Zoning Com- 
mission take action only after "notice" and "hearing". This Congres- 


sional command imports into the zoning statute all the requirements 


concerning "notice" and "hearing" which have become rudimentary to 


the fabric of our law, whether the zoning process academically can be 
considered "legislative" or not. The Supreme Court has so construed 
statutes providing for "notice" and "hearing" after first holding that 
the powers delegated were legislative. Thus, in the first of the Morgan 
cases, Morgan v. United States, 298 U. S. 468, 80 L. ed. 1288, 56 S. Ct. 
906 (1936), Chief Justice Hughes held that the rate regulation process, 
there involved, was "legislative" but then and later in the second 
Morgan case, proceeded to enforce vigorously the full concept of 
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"notice"' and "hearing" embodied in the statute. Earlier, in Interstate 


| 
Commerce Commission v. Louisville & Nashville Railroad Company, 
227 U. S. 88, 57 L. ed. 431, 33 S. Ct. 185 (1913), the Government had 


argued that deficiencies in the "notice" and "hearing" required by 
statute were irrelevant because the Commission was exercising legis- 
lative powers in rate making but the Court insisted upon the full scope 
of the traditional meaning of the statutory terms "notice" and “hearing"’. 
The cases, cited earlier in this brief, involving allocation of radio 
frequencies, and regulation of air lines, holding companies, labor 
relations, prices, and trade practices, all rest upon Congress's legis- 
lative power, under the Constitution, to regulate commerce but, as 
shown above, these cases have insisted upon applying the entire, tradi- 


tional meaning of the statutory terms "notice" and "hearing". 


To be carefully distinguished are cases such as Norwegian Nitro- 
gen Products Co. v. United States, 288 U. S. 294, 77 L. ed. 796, 53 S. Ct. 
350 (1933), where the Court construed a statutory right to be "heard" 
by the Tariff Commission as not requiring the Tariff Commission to 
furnish to a person affected data submitted by a competitor on a con- 
fidential basis. As Justice Cardozo in that case pointed out, however, 
the result was justified by (i) the legislative history, (ii) the history of 
previous tariff commissions, (iii) the consistent administrative prac- 
tice of the Commission and the Congressional acquiescence therein, 
(iv) the Commission did not decide, but merely advised the President 
and Congress, (v) the Commission primarily investigated, and (vi) the 
complainant had itself refused to disclose data on itself of the very sort 
it wanted concerning its competitor. None of these distinguishing 
factors are present in the instant case. | 
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CONCLUSION 


For all the foregoing reasons the Zoning Commission, in its 
adoption of the amendment of May 12, 1958, to the Zoning Regulations, 
failed to comply with the statutory requirements of notice and hearing 
and the purported R-3 zoning of this area is involved and void. For 
‘said reason, the District Court erred in granting appellees’ motions 
for summary judgment and should be reversed with instructions to 


enter summary judgment for appellants. 


5 ra ubmitted, 

a G. Seemed 
1200 18th Street, N. W. 
Washington 6, D. C. 


Attorney for Amicus Curiae, 
Sheridan-Kalorama 
Neighborhood Council 
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-STATEMENT OF THE QUESTION PRESENTED 
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May 12, 1958, publish the notice and conduct the public hearing pre- 
scribed by law? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


| 


No. 14,909 


WILLIAM R, CASTLE, ET AL., 
Appellants, | 


v. i 

ROBERT E. McLAUGHLIN, ET AL., 

Members of the Zoning Commission 
of the District of Columbia, et al., 


Appellees, 


Appeal From The United States District Court For 
The District Of Columbia — 


BRIEF FOR APPELLEES ROBERT E. McLAUGHLIN, ET AL. , 
MEMBERS OF THE ZONING COMMISSION OF THE 
DISTRICT OF COLUMBIA 


COUNTER STATEMENT OF THE CASE 
These appeals are from orders of the United States District Court 


for the District of Columbia granting summary judgment to appellees 


(J.A. 83-84) in an action by appellants to enjoin appellees Domain, Inc. 


1 





and Brant from constructing certain row-dwelling houses in the area of 


the District of Columbia which includes squares numbered 2517, 2518, 


2519 and 2529 (J. A. 28). 

Appellants are owners of residential properties in such area and 
appellees Domain, Inc. and Brant, hereinafter referred to as the 
"appellees", are holders of building permits issued by the District of 
Columbia for the construction of row-dwelling houses therein. The 
appellees McLaughlin, Karrick, Welling, Stewart and Wirth, members 
of the Zoning Commission, hereinafter referred to as the "Zoning Com- 
mission," were, by order of the court below, made parties defendant to 
the action (J. A. 48). 

The action was on an amended complaint (J. A. 28-30) challenging 
the validity of the then recently adopted Zoning Regulations under which 
the area mentioned above was zoned R-3, a zoning classification which 
permits the construction and use of row-dwelling houses. The specific 
complaint was that: 

" * * * Said new zoning regulations in the re- 
spects set forth were adopted by the Zoning Com- 
mission without plaintiffs being afforded the notice 
and hearing as required by Section 3 of the Act of 
June 20, 1958, as amended (D. C. Code, § 5-415) 
and are therefore invalid and without effect." (J.A. 29) 


On April 17, 1957, the Zoning Commission published, as required 





| 
| x by law,! notice of a public hearing to be held May 7, 1957 for the purpose 





of considering proposed amendments to the Zoning Regulations and the 
Zoning Map. The published notice reads in part: 


"The Zoning Commission proposes to amend the 
Zoning Regulations and Zoning Map of the District 
of Columbia in their entirety so that no section of 
the present Regulations or Map will remain unchanged. 
* * * [Njotice is hereby given that the boundaries of 
a the territory included in the proposed amendments to 
! the Zoning Map are as follows: 


“Beginning at the Potomac River thence 
3 northeasterly along Western Avenue to its 
A intersection with Eastern Avenue thence 
| southeasterly along Eastern Avenue to its 
intersection with Southern Avenue thence 
southwesterly along Southern Avenue to the 
Potomac River. ! 


"The foregoing description encompasses the whole 
i of the land area of the District of Columbia. The 

| proposed Amendments of the Zoning Map will affect 
the zoning on all real property located within the 
boundaries of the District of Columbia as above de- 
scribed except that property owned by the Federal 


2 Government. Every Lot and Parcel of real property 
| located within the District of Columbia will be af- 
fected. 


"The proposed regulations are te ina 
number of Articles beginning with Number 11. 


| 


i 1 act approved June 20, 1938, 52 Stat. 798, ch. 534, sec. 3 
~ (§ 5-415, D. C. Code, 1951). 





Every Article contained in the proposed regulation 
is mentioned in the following general summary." (J.A. 36-37) 


Then followed a general summery of the several articles of the 
proposed Zoning Regulations. The notice was then concluded with the 
following: 


“COPIES OF THE TEXT OF THE PROPOSED 
REVISED ZONING REGULATIONS MAY BE OB- 
TAINED WITHOUT COST FROM THE OFFICE OF THE a 
ZONING COMMISSION, ROOM 204, DISTRICT BUILD- 
ING. 


"A COPY OF THE PROPOSED ZONING MAP IS 
AVAILABLE FOR INSPECTION IN THE OFFICE OF - 
THE ZONING COMMISSION, ROOM 204, DISTRICT 
BUILDING, DAILY, MONDAY THROUGH FRIDAY, 
FROM 8:30 A.M. TO 4:30 P. M. 


“The Zoning Map of the entire District of Columbia 
has been divided into ten sections. A limited supply 
of such sectional maps drawn on a more reduced scale Me 
than that of the master zoning map referred to in the 
preceding paragraph is available without charge at the 
Zoning Office, Room 204, District Building. 


“Approximately 1,000 copies of the Zoning Map and » 
a like number of copies of the regulations have already 
been distributed to organizations and individuals known 
to be interested in the subject." (J. A. 41) 
The Zoning Consultant recommended an R-1-B zoning classification 4 
for the area involved, which, if approved, would have continued the re- 
striction against row-dwelling houses (J. A. 29) and, in addition, would 


havé for the first time prohibited absolutely in such area any semi- g 








detached dwelling houses (Supp. p. 4). 2 The Zoning Advisory Council, 
however, recommended R-3 zoning classification, which permits the con- 
struction of row-dwelling houses in the area (J. A. 82). 

The appellants, either personally or through their representatives, 
examined the appropriate sectional map (Supp. p. 5) a were in at- 
tendance and testified at the public hearing, expressing “support in 
general" of the proposed regulations (J. A. 42-44). There was, how- . 
ever; no testimony or discussion by the appellants at the public hearing, 
either for.or against the proposed change in the zoning classification of 
the area involved (J. A. 46). : 

The Zoning Commission on May 12, 1958 adopted a comprehensive 
revision of the Zoning Regulations and Zoning Map, and, notwithstanding 


the recommendation of the Zoning Consultant, approved the recommen- 


dation of the Zoning Advisory Council and zoned the area involved R-3 


(J. A. 29, 35, 82). 


2 For the convenience of the Court, the supplement to appeliants' 
brief (between the brief and the Joint Appendix) will be referred to as 
"Supp. p. 





For many years prior to May 12, 1958, the area involved had been 
classified for purposes of zoning as an "A" Restricted district, the most 
restrictive residential zoning classification. It was then provided with 
respect to such districts that '" * * * no building or premises shall be 
erected, and no building or premises altered for use or used, as an apart- 
ment house *** flat or community house, but shall be erected or altered 
for use only as a wholly detached single family dwelling * * *." 

(Supp. p.3) It was provided further, however, that, with the approval 
of the Board of Zoning Adjustment, any building could be constructed, 
altered for use, or used as a semi-detached dwelling. 

On June 5, 1958 appellants and others petitioned the Zoning Com- 
mission to "rezone from R-3 to R-1-B" the area involved so as to re- 
store the previous restriction against the construction of row-dwelling _-; 
houses (J. A. 23-24). Appellants then obtained, on July 3, 1958, a 
Sues injunction against the issuance by the District of Columbia of 
permits to construct row-dwelling houses in the area (J. A. 16-22) pending 
the disposition by the Zoning Commission of the petition for rezoning 
which was set for hearing on July 16, 1958. On appeal, this Court, on 
July 17, 1958, vacated the order enjoining the issuance of building permits, 


but in view of the pending proceedings before the Zoning Commission, 








enjoined for a period of ten days the construction of any building in the 
area which might otherwise be authorized by any permits issued by the 
appropriate authority (J. A. 25-28). : 

In accordance with the requirements of § 5-417, D. C. Code, 
1951, appellants’ petition filed with the Zoning Commission was re- 
ferred to the Zoning Advisory Council, which thereafter reported that the 
area involved was: 


*" * * * improved with some sixty buildings, 
two-thirds of which do not meet the minimum 
standards for bulk or yard space required under 
existing Zoning Regulations. Within this group 
are also several apartment houses, several em- 
bassies with chancery adjuncts, a club anda 
museum which are all nonconforming uses. The 
other buildings designated are either row houses 
or semi-detached dwellings having only one side 
yard. The remaining one-third of the sixty 
buildings within the area are detached dwellings, 
only a few of which provide the two eight foot side 
yards required by new regulations. The record 
shows also that nearly all of these detached dwell- 
ings were erected prior to the creation of the 
single-family detached area district which was in 
force and effect between 1923 and May 12, 1958, and 
that minimum standards for side yards of two inches 
of width for each foot of building depth were ob- 
served only in a few instances. 


"The facts enumerated above ek the 
principal basis upon which the Zoning Commission 
rejected the R-1-B mapping proposed by the Zoning 
Consultant for this area and substituted therefor the 


R-3 classification formally adopted on May 12, 1958. 
Boundary lines of this district are comprehensively 
drawn in accordance with the predominant type of 
construction and uses existing. 


"The Commission also gave considerable weight 
to two other factors, the first of which shows that 
during the last thirty years only four buildings have 
been erected in the area under consideration; three 
of these are embassies under permits issued in 
1928, 1940 and 1944; the other is a school building 
erected in 1950. These facts appear to indicate that 
the previous "A" Restricted Area District, similar 
to the new R-1-B District, was a deterrent to the 
construction of fully detached single-family dwellings. 
Seemingly this belief is substantiated by the appli- 
cations for seven new dwellings now pending. 


"The other factor involves the number of appeals 
which have been filed before the Board of Zoning Ad- 
justment for zoning variance or exception within the 
area under consideration. The records indicate that 
the ratio per square is more than three times the 
city-wide average of appeals entertained by the Board 
during the past twenty years. Most of these appeals 
would have been unnecessary under an R-3 classifi- 
cation." 


On July 22, 1958 the Zoning Commission denied the petition to 
change the zoning classification of the area from R-3 to R-1-B (J.A. 32). 

Appellants then, by their amended complaint, commenced this 
action (J. A. 28-30) to which the Zoning Commission was, by order of 
the court below, made a party defendant (J. A. 48). The motion of the 


Zoning Commission for summary judgment followed (J. A. 49) and, upon 
entry of the order granting the motion (J. A. 83-84), appellants appealed (J.A. 84). 














STATUTES INVOLVED 


Act of March 1, 1920 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That to protect the 
public health, secure the public safety, and to protect property in the 
District of Columbia there is hereby created a Zoning Commission, * * * 
which said commission shall have all the powers and perform all the 
duties hereinafter specified and shall serve without additional compen- 
sation * * *. (March 1, 1920, 41 Stat. 500, ch. 92, $1; Feb. 26, 


1925, 43 Stat. 983, ch. 339; Section 5-412, D. C. Code, 1951.) 
Act of June 20, 1938 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That to promote the 
health, safety, 3 morals, convenience, order, prosperity, or general 
welfare of the District of Columbia and its planning and orderly develop- 
ment as the national capital, the Zoning Commission * * * is hereby em- 
powered * * * to regulate * * * the uses of buildings, structures, and 


land for * * * residence, * * * and for the purpose of such regulation 


said commission may divide the District of Columbia into districts or 
zones of such number, shape, and area as said Zoning Commission may 
determine, and within such districts may regulate the erection, con- 


struction, reconstruction, alteration, conversion, maintenance, and 


uses of buildings and structures and the uses of land. * * * (June 20, 


1938, 52 Stat. 797, ch. 534, $1; Mar. 4, 1942, 56 Stat. 122, ch. 126; 
Section 5-413, D. C. Code, 1951.) 

: * * * Such regulations shall be made with reasonable considera- 
tion, among other things, of the character of the respective districts and 
their suitability for the uses provided in the regulations, and with a view 
to encouraging stability of districts and of land values. * * * (June 20, 
1938, 52 Stat. 797, ch. 534, § 2; Section 5-414, D. C. Code, 1951.) 

* * * The Zoning Commission may from time to time amend the 
regulations or any of them or the maps or any of them. Before putting 
into effect any amendment or amendments of said regulations, or of said 
map or maps, the Zoning Commission shall hold a public hearing thereon. 
At least thirty days’ notice of the time and place of such hearings shall 
be published at least once in a daily newspaper or newspapers of general 
circulation in the District of Columbia. Such published notice shall in- 


clude a general summary of the proposed amendment or amendments of 
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the regulation or regulations and the boundaries of the territory or terri- 
tories included in the amendment or amendments of the map or. maps, 

and the time and place of the hearing. *** At such hearing it shall. 
afford any person present a reasonable opportunity to be heard * * *, 
(June 20, 1938, 52 Stat. 798, ch. 534, § 3; Section 5-415, D. C. Code, 
1951. ) | 

A Zoning Advisory Council is hereby created to be composed of a 

representative. designated by the National Capital Park and Planning Com- 
mission, a representative designated by the Zoning Commission of the 
District of Columbia, anda representative designated by the Commis- . 
sioners of the District of Columbia, all of whom shall be persons ex- 
perienced in zoning practice and shall serve without additional compen- 
sation. No amendment of any zoning regulation or map shall be adopted 
by the Zoning Commission unless and until such amendment be first 
submitted to said Zoning Advisory Council and the opinion or report of 


such Council thereon shail have been received by the Commission. Me a 


(June 20, 1938, 52 Stat. 798, ch. 534, § 5; Section 5-417, D. C. Code, 


1951. ) 
The word "amend, " “amendment, " "amendments, "or “amended, " 


when used in * * * [this Act] in relation to the zoning regulations, shall 
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be deemed to include any modification of the text or phraseology of the 
regulations or of any provision of the regulations * * * or any new regu- 
lation or any change of or in the wording or content of the regulations. 
The word "amend," "amendment, ” "amendments," or "amended, " when 
used in * * * [this Act] in relation to the zoning maps or any-map, shall 
be deemed to include any change in the number, shape, boundary, or 
area of any district or districts, * * * and addition to any such map, any 
new map or maps, or any other change in the maps or any map. * * * 


(June 20, 1938, 52 Stat. 801, ch. 534, § 13; Section 5-425, D. C. Code, 


1951.) 
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REGULATIONS INVOLVED 


z i 

ae ZONING REGULATIONS OF THE DISTRICT OF COLUMBIA 
~e [PROMULGATED MAY 12, 1958] 
CHAPTER 1 : 


‘ Title, Enactment, Definitions, Interpretation and Application 
« of R ons | 


ARTICLE 11 
h kK KK KK OK 


Section 1101 -- Long Title and Statement of Enactment ! 


4 
*_* kx kx kK * * * | 

5 1101.1 The Zoning Commission of the District of Columbia pur- 
~ suant to authority conferred by Congress under the Zoning Act of June 20, 
: 1938 (52 Stat. 797), as thereafter amended, after public notice and hear- 
Pa) % ing prescribed by law, does hereby establish and adopt these regulations 
3 and the zoning map accompanying them to supersede in ful the zoning 
vce regulations and the “official height, area use atlases" previously in ef- 
+ fect and which are hereby repealed, * * *. 

4 





CHAPTER 3 


Use, Height, Area, and Density Regulations for Residence Districts 
ARTICLE 31 


* * * * * * k * 
Section 3131 -- R-1 Districts (One-Family Detached Dwellings) 
(Including R-1-A and R-1-B Districts) 


3101.1 The R-1 District is designed to protect quiet residential 
areas now developed with one-family detached dwellings and adjoining 
vacant areas likely to be developed for such purposes. The regulations’ 
are designed to stabilize such areas and to promote a suitable environ- 


ment for family life. For that reason only a few additional and compat- 


able uses are permitted, The district is subdivided by different area 


requirements into R-1-A and R-1-B Districts, providing for districts of 


low and high density, respectively. 
Section 3103 -- R-3 Districts (Row Dwellings) 


3103.1 The R-3 District is designed essentially for row dwell- 
ings but there would be included therein areas within which row dwellings 


are mingled with one-family detached dwellings, one-family semi-detached 





dwellings and groups of three or more row dwellings. : To maintain a 


family-life environment, permitted related uses are the Same as in R-1 
Districts. : 

NOTE: | 

The underscored words above are italicized not for emphasis, but because 
they appear thus in the regular printed regulations, the italicized words 
being those specifically defined in Section 1202 of the Zoning Regulations, 


entitled "Definitions. " 





SUMMARY OF THE ARGUMENT 

1. The provisions of the statute requiring the publication of 
notice of a public hearing to consider proposed amendments to the Zoning 
Regulations and the conduct of such hearing were fully complied with by 
the Zoning Commission. 

2. Because the appellants were aware of the contents of the 
published notice and appeared, either in person or through their repre- 
sentatives, and participated in the public hearing, they were, manifestly, 
deprived of neither right nor property by reason of any deficiency in the 
notice. 

3. The power to determine finally what amendments to the 
Zoning Regulations shall be adopted is vested in the Zoning Commission, 
and in the exercise of the police power involved the Zoning Commission 
functions in a legislative capacity. 


ARGU MENT 
I 


The Zoning Commission acted within the scope 
of its authority and in accordance with pro- 
cedures prescribed by law when it adopted 
amendments to the Zoning Regulations 


Appellants contend first that, insofar as they permit the construc- 


tion of row-dwelling houses in the area involved, the Zoning Regulations 
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promulgated by the Zoning Commission on May 12, 1958 are invalid be- 


cause they were put into effect without first affording them the notice and 


hearing required by § 5-415, D. C. Code, 1951. 


By that Code section, the Congress vested in the Zoning Com- 
mission authority to amend from time to time the Zoning Regulations and 
the Zoning Map, and, in addition, prescribed certain limitations and pro- 
cedures to be followed in the exercise of such authority. Thus it was 
specifically provided that: 


"** * Before putting into effect any amend- 
ment * * * of said regulations, or of said map * * * 
the Zoning Commission shall hold a public hearing 
thereon. At least thirty days’ notice of the time 
and place of such hearings shall be published at least 
once in a daily newspaper * * *. Such published 
notice shall include a general summary of the pro- 
posed * * * amendments of the * * * regulations 
and the boundaries of the territory * * *' included 
in the * * * amendments of the map * * *, and the 
time and place of the hearing. ***" | 


' A. further limitation upon the authority of the Zoning Commission 
was imposed by § 5-417, D. C. Code, 1951, whereby the Congress 
created a Zoning Advisory Council and then provided that: 


''* * * No amendment of any zoning regu- 
lation or map shall be adopted by the Zoning Com- 
. mission unless ani until such amendment be first 
submitted to said Zoning Advisory Council and the 
opinion or report of such council thereon shall have 
been received by the commission * * *." 





There are thus three statutory requirements before adopting any 
amendment to the Zoning Regulations: (1) publication of a notice contain- 
ing a general summary of the proposed regulations, the boundaries of the 
territory included therein, and the time and place of the hearing; (2) 
reference of the proposed regulations to the Zoning Advisory Council for 
opinionor report; and (3) a public hearing, at which any person interested 
in the proposed regulations may be heard. Appellants contend that "the 


Zoning Commission did not comply with any of these three statutory re- 


quirements."' As will appear from the discussion which follows, this 


contention is clearly without merit. 

Pursuant to authority vested in it by § 5-415, supra, the Zoning 
Commission published on April 17, 1957 notice of a public hearing t con- 
sider proposed amendments to the Zoning Regulations and Map, in their 
entirety '** * * so that no section of the present regulations or map will 
remain unchanged * * *." The notice contained a general summary of 
the proposed regulations, and the boundaries of the territory included in 
the proposed amendments to the Zoning Map were defined. In this con- 
nection, it was said: 

"* * * The proposed Amendments of the Zoning 
Map will affect the zoning on all real property lo- 


cated within the boundaries of the District of Columbia 
as above described * * *. Every Lot and Parcel af 





real property located within the District of + Columbia 
will be affected. ** *" 


In the concluding paragraphs of the notice it was stated that copies 
of the "Proposed Revised Zoning Regulations" were available without 
coat and that a copy of the Proposed Zoning Map of the entire District of 
Columbia, divided into ten sections, was available for posvecen at the 


Zoning Commission Office (J.A. 36-41). 


What stands undisputed in the record is that appellants were fully 


informed of the published notice, that they were in attendance at the 
public hearing, and that they participated therein, expressing general 
approval of the proposed regulations (Appellants' brief, pp. 3, 13, 15) 
(J. A. 42-46). 

Whether or not the Court can take judicial notice thereof ina 
formal sense judges presiding and residing in a small judicial district 
such as the District of Columbia must be aware of the tremendous amount 
of newspaper publicity that surrounded the proposals 7 one Harold M. 
Lewis, a ee consultant from New York, who, after a study of about 
two years or more recommended wholesale changes in the zoning regu- 


lations and zoning map. Equally easy to recall so soon after their 


occurrence are the wide-spread objection to many of the drastic proposals 


~ 
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of this zoning consultant, the formal protests concerning portions thereof 
by real estate and civic interests, the newspaper explanations of the 
changes: and their probable effect on various parts of the community, and 
the informal discussions conducted in community centers and other build- 
ings in the various parts of the city. In the light of this background, it. 
must have been apparent that Mr. Lewis' proposals, which were publish- 
ed, would not be adopted in the form he suggested. 

In any event, appellants, while conceding their knowledge of the 
published notice and their presence at the hearing, contend, nevertheless, 
that such notice was defective and misleading because the Zoning Map re- 


ferred to therein indicated, they say, that the area involved was to re- 








ceive an R-1-B zoning classification which would have prohibited the con- 
struction of row-dwelling houses. Appellants say that it was for this “ 


reason that they expressed general approval of the proposed regulations 





and that, if they had been informed that consideration was being given to a 





an-R-< zoning classification for the area, they would have protested. 





But § 5-415, supra, does not require that the notice contain an 





accurate forecast of the precise action which the Zoning Commission will 


take upon any proposed amendment to the Zoning Regulations. See 


Burlington v. Dunn, 318 Mass. 216, 168 A.L.R. 1181, 1184-1185, 61 N.E. 
2d 243. 








In Winslow et al. v. Zoning Board of City of Stamford, et al., 143 


Conn. 381, 122 A. 2d 789, the notice of a public hearing was brought into 


question under somewhat similar CE CUED EES and what the court said 
there has peste: application here. Said the court: 


"* * * The notice given in the case at bar, how- 
ever, was a proper notice in contemplation of law. 
It referred to everything upon which the board pro- 
posed to act and to which the attention of the public 
was invited. No one could be misled by the notice, 
and all affected persons were apprised of the change ~ 
sought. They were fully and fairly advised of their 
opportunity. to be heard on specific matters; this, . it 
might be added, is the fundamental reason for any re- 
quirement of notice. a 


In Ciaffone et al. v. Community Shopping Corp. , et al. (Va.), 
778. E. 20.817, 39 A.L.R. 2d 757, it was provided by statute that no — 
zoning regulation shall be adopted until after notice and a public hearing, 
at which parties in interest shall have an opportunity to be heard. In 
disposing of a contention that certain parties in interest had been:de- - 
prived.of the hearing prescribed because ™ * * * the C-1 area on the 
maps included in the notice of public hearing differs from the C-1 area on 
the maps included as a part of the amended ordinance," the court said: 
"* ** This statutory providicn means only 
that parties in interest and citizens must be apprised 
of the proposed changes to be acted upon sce they can 


be present to state their views. it does! not re- 
quire that the notice contain an accurate 


forecast of the precise action which the County 
Board will take upon the subjects mentioned in 
the notice of hearing. Town of Burlington v. 
Dunn, 318 Mass. 216, 61 N. E. 2d 243, 168 
A.L.R. 1181; see also Blakenship v. City of 
_Richmond, 188 Va. 97, 49S. E. 2d 321." 

Here the published notice clearly set forth the scope of the matters 
which were the subject of the hearing. It stated in language so clear as 
to leave no room for doubt that it was proposed to " * * * amend the 
Zoning Regulations and Zoning Map * * * in their entirety, so that no 
section of the present regulations or map will remain unchanged. * * * 


The proposed Amendments of the Zoning Map will affect zoning on all real 


property located within the boundaries of the District of Columbia * * *. 


Every Lot and Parcel of real property located within the District of 
Columbia will be affected." 

But whatever were the mental processes of appellants after read- 
ing the general summary of the proposed regulations and examining the 
zoning map, the fact remains that they were present at the public heankag 
and were afforded the opportunity to express themselves either for or 
against any proposal respecting the zoning of the area involved. 

In this connection, the well-settled rule is that one-who, im re- 


sponse to a notice, is present at a public hearing and participates therein 





by offering evidence or argument, cannot thereafter justly complain of 
the insufficiency of the notice or that it does not strictly comply with the 
requirements of the statute. Thus, in De Luca v. Board of Supervisors 
- of Los Angeles:County (Cal.), 286 P. 2d 395, 398, it was said: 


" * ** This rule applies to one who appears 
in a lawsuit after defective service of process upon 
him, 21.Cal. Jur. § 4, 1. 477, to one who responds 
to a notice of motion without adequate notice, 18 Cal. 
Jur. § 7, p. 652. Also to one who appears in an 
administrative proceeding without the notice to which 
he is entitled by law. 2Cal. Jur. 2d, § 108, p. 202; 
Howe v. State Bar, 212 Cal. 222, 231, 298 P. 25; 
Light v.. State Bar, 14 Cal. 2d 328, 331-332, 94 P. 
2d 35; Farmers’ etc. Bank v. Board of Equilization, 


451, 95 P. 2d 
950: Livingstone Rock, etc. Co. v. ‘County of Los 
Angeles, 43 Cal. 2d 121, 129, 272 P. 2d 4; Keeling 
v. Board of Zoning Appeals, 117 Ind. App. 314, 
69 N. E. 2d 613, 616; Wilson v. Township Com- 
mittee of Union Tp. , 123 N.J.L. 474, 9 A, 2d 771, 
772; Hancock v. City of Boston, 1. Metc. 122, 123, 
42 Mass. 122, 123." [Emphasis supplied. ] 


See, also, Couch et al. v. Zoning Commission of Town of Washington, 
141.Conn. 349, 106 A. 24.173 


97 Cal. 318, 325, 32 P. 312. The rule also applies 
to a hearing upon a zoni lication. See Hopkins 
7 MacCultocy 35 Cal. Po 5a 443, 


The statutory requirements of notice and hearing were, therefore, 
clearly complied with and it remains only to determine whether the third 
requirement - that of reference of the proposed amendments to the Zoning 


Advisory Council -- was met: 





While it does not appear from the record when the proposed regu- 
lations were referred to the Zoning Advisory Council or when the council 
made its report, counsel for appellants, during argument below on the 
motions for summary judgment, represented to the court that, prior to 
the publication of the notice, the Zoning Advisory Council made an ad- 


verse report (J. A. 82). However, in a footnote on page 15 of their brief, 


appellants say: 


"It is conceded that, sometime subsequent to 
the completion of the May 27, 1957 hearings, the 
Zoning Advisory Council rendered a report recom- 
mending R-3 zoning for the area. Appellants and 
others did not learn of this fact until after this suit 
was filed. Of course, there was no notice or hear- 
ing on the R-3 zoning recommended." 


The importance of all of this is that it demonstrates that the pro- 
posed regulations were referred to the Zoning Advisory Council which 
rendered an adverse report, from which it follows that the third statutory 


requirement was complied with. 








The power to determine finally what Zoning Regu- 
ations should be adosted is vested in the 
a er es 
ment should not be disturbe 
The Zoning Commission, in adopting a ——— SeriniCn of 
ES ae Regulations, acted in a legislative capacity. Under the cir- 
: cumstances, the function of the court below was limited to a determina- 
tion whether there was, in the record of the administrative proceedings, 
a rational basis for finding the amendments to be in the public interest, 
and that the actions of the. Zoning Commission were neither unreasonable 
nor arbitrary. See Salyer, et al. v. McLaughlin, et al, Members of the 
Zoning Commission, 100 U. S. App. D. C. 29, 240 F. 2d 891. 


Appellants say that the proposed amendment which affected the 


area involved was never acted upon and that the public hearing in this re- 


spect was a "sham and a nullity." Manifestly, appellants have miscon- 
ceived the purpose of the notice and hearing prescribed by § 5-415, supra. 
, The Zoning Commission, after notice (J. A. S642) and the public 
hearing which is conceded, was not confined in its deliberations to evi- 
dence presented at the public hearing or to the recommendations of the 
Zoning Consultant, nor was it required at the hearing to disclose the in- 
formation upon which it thereafter based its judgment. See, inthis — 
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connection, De Mars, et al. v. Zoning Commission of Town of Bolton, 
142 Conn. 580, 115 A. 24 653. The public hearing was not a trial, it 

was provided to afford an opportunity for interested persons to express 
themselves in justification or opposition of the proposed regulations. 

Appellants say that if they had been informed that the R-3 zoning 
classification was being considered, they would have expressed themselves 
in opposition. But what they leave unexplained is why, if they understood 
that the R-1-B zoning classification was being considered, they did not 
express themselves in justification thereof. 

The very purpose of zoning is to determine the best use which 
should be made of land in the interest of the total community so that the 
true character of the neighborhood may be preserved. In fact, one of 
the primary objects of our zoning laws is the stabilization of land uses 
and land values. See Lewis, et al. v. District-of Columbia, et al; ; 89 
U. S. App. D. C. 72, 190 F. 2d 25. | 

To this end the Zoning Commission was privileged, in the per- 
formance of its legislative function, to take into consideration facts dis- @ 
closed by its own observations, the report and recommendations of the 
Zoning Advisory Council, and all other pertinent information. DeMars 


v. Zoning Commission, supra. 
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In this connection, it is more than significant that our law, § 5-417, 
D. C. Code, 1951, contemplates, although it does not require, that the 
‘Zoning Advisory Council make its report to the Zoning Commission prior 
to the adoption of any amendment to the Zoning Regulations. Since there 
is no requirements that such report be made at the public hearing, it ob- 

viously could serve no useful purpose unless, after the hearing, the Zon- 
ing Commission was privileged to consider such report and its recommen- 
dations, if any, together with all other information, as a basis for its 
legislative determination. ! 

While the report of the Zoning Advisory Counei on the proposed 
regulations is not a part of this record, counsel for appellants has con- 
ceded that such report was made and that it was adverse to the appellants’ 
interests. In a subsequent report of the Zoning Advisory Council (J. A. 
34535) specific reference was made to its prior report on the proposed 
regulations. In this report it was said: 7 

_. "The area for which change has been requested 
is improved with some sixty buildings, two-thirds 

_ of which do not meet the minimum standards for 
bulk or yard space required under existing Zoning 

_ Regulations. Within this group are also several . 
apartment houses, several embassies, with chancery 
adjuncts, a club and a museum which are all non- 


conforming uses. The other buildings designated 
are either row houses or semi-detached dwellings 
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having only one side yard. The remaining one- 
third of the sixty buildings within the area are 
detached dwellings, only a few of which provide 
the two eight foot side yards required by new 
regulations. * * * 


"The facts enumerated above constitute the 

principal basis upon whica the Zoning Commission 

rejected the R-1-B mapping proposed by the Zon- 

ing Consultant for this area and substituted there- 

for the R-3 classification formally adopted on 

“May 12, 1958. Boundary lines of this district 

are comprehensively drawn in accordance with 

the predominant type of construction and uses 

existing. " 
Certainly, in the totality of the information set forth in the subsequent 
report of the Zoning Advisory Council, there unquestionably appears a 
rational basis for the legislative judgment that the R-3 zoning classifica- 
tion was best suited for the area involved. 

The conclusion which must follow from all of the foregoing is 
that the authority to determine finally what zoning regulations shall be 
adopted is committed to the judgment of the Zoning Commission and, in 
the absence of any showing in this record that the commission's action 


was unreasonable or arbitrary and without any rational basis, its legis- ,, 


lative judgment should not be disturbed. 








CONCLUSION 


It is respectfully submitted that the court below committed no 


error when it entered an order granting the Zoning Commission Eummary 


judgment. 


Respectfully submitted, 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 
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Principal Assistant 
Corporation Counsel, D. C. 
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Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR AMICUS CURIAE. 
KALORAMA CITIZENS ASSOCIATION 


INTRODUCTORY STATEMENT 


The amicus curiae, Kalorama Citizens Association, re- 
spectfully submits this Brief in support of the position of 
appellants, and adopts appellants’ statement of the ques- 
tion presented and statement of the case. 


The Kalorama Citizens Association is a voluntary unin- 
corporated association, having as its primary purpose the 
maintenance of sound and wholesome residential standards 
in the so-called Kalorama area, and the fostering of city- 
wide civic improvements as a member of the District of 
Columbia Federation of Citizens Associations. The Kalo- 
rama area is located in the Northwest section of the Dis- 
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trict of Columbia and is roughly bounded by Massachu- 
setts Avenue on the South, Rock Creek Park on the West 
and North, and Sixteenth Street on the Kast. Membership 
in the Association is open to all persons residing, owning 
property, or having businesses in the Kalorama area upon 
payment of nominal dues and charges. There are presently 
275 members. 


ARGUMENT 


The Kalorama Citizens Association has viewed with the 
greatest concern the action of the appellee members of the 
Zoning Commission in this case. Congress has declared in 
the most unequivocal terms that: 


‘‘Before putting into effect any amendment or amend- 
ments of said regulations, or of said map or maps, 
the Zoning Commission shall hold a public hearing 
thereon. At least thirty days’ notice of the time and 
place of such hearings shall be published at least once 
in a daily newspaper or newspapers of general cir- 
culation in the District of Columbia. Such published 


notice shall include a general summary of the proposed 
amendment or amendments of the regulation or regu- 
lations and the boundaries of the territory or territories 
included in the amendment or amendments of the map 
or maps, and the time and place of the hearing.’’ (Em- 
phasis added.) (From D.C. Code, Section 5-415.) 


The command of the statute is plain. Before putting into 
effect any amendment or amendments of the regulations, 
the Zoning Commission must hold a public hearing thereon. 
In addition, the Commission must give fair notice of the 
nature of the amendment or amendments which are being 
considered for adoption. Without such notice, the required 
hearing would obviously be a futile gesture. In the instant 
ease it appears incontrovertible that the Zoning Commis- 
sion held no hearings on the amendment in controversy be- 
fore putting it into effect, and gave no notice to appellants, 
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or anyone else, that the adoption of such an amendment 
was being considered. 


The great importance of the statutory requirements of 
notice and hearing becomes apparent when one considers 
the extremely high degree of finality given by the Court 
to zoning regulations once they are adopted. As stated 
by this Court in the case of Wolpe v. Paretsky, 79 U.S. App. 
D.C., 141, 143-144, 144 F. 2d 505, 507-508: 


‘Tt is not the function of the court to substitute its 
judgment for that of the Commission even for reasons 
which appear most persuasive. A suit to declare a 
zoning order void is not an appeal on the merits of the 
issues presented to the Commission at tts hearing.’ 
(Emphasis added.) 


From the rule quoted above, it follows that the only 
opportunity of the citizen to express himself effectively 
upon the merits of zoning regulations, which will control 
the environment in which he lives, works, and rears his 


children, is at the hearing which Congress has commanded 
the Commission to hold upon amendments to the regula- 
tions before putting them into effect. 


If the Commission is permitted to adopt amendments, as 
it did the amendment in controversy, without first holding a 
hearing thereon, and without first giving the public fair 
notice of that hearing and of the nature of the amendment 
there to be considered, it is clear that the citizen has been 
completely excluded from having any voice in the zoning 
process which has such a vital effect upon nearly every 
activity of himself and his family. Surely, Congress never 
intended a result so much at odds with the fundamental 
theories and traditions of our American form of govern- 
ment. If the position of appellees on this appeal were 
correct, the Zoning Commission and other similar municipal 
agencies would be clothed with a degree of autocratic 
power that would do violence to the plain intent of Con- 
gress and the most elementary considerations of fair play. 
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CONCLUSION 


Accordingly, the amicus curiae, Kalorama Citizens Asso- 
ciation, respectfully urges the Court to grant appellants 
the relief they seek on this appeal. 


Respectfully submitted, 


Dean F. Cocaran 
505 Transportation Bldg. 
Washington 6, D. C. 
Counsel for Amicus Curiae, 
Kalorama Citizens Association 


Of Counsel: 
Reasoner & Davis 


505 Transportation Building 
Washington 6, D. C. 








